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APPELLANT’S STATEMENT OF QUESTIONS 

PRESENTED 

L Whether summary judgment should be granted for 
the defendant in a libel action, where there is a bona fide 
dispute as to the question of fact set forth in Question 2 
and also a bona fide dispute of fact as to the publication 
of the alleged libel. 

2. The question is, if one construction of the language 
used in an alleged libel renders the writing defamatory, 
and another construction of the language would render 
it innocent, whether it is for the jury to determine what 
is the proper construction to be put on the language used. 

3. The question is whether publication of a libel by 
the defendant to a typist or stenographer of defendant 
and the subsequent mailing of the libel is sufficient pub¬ 
lication. 
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Imfrit States ffimtrt of Appeals 

Fob the Disteict of Columbia Cmcurr 


No. 10,891 


Susie V. Watwood, 


v. 


Appellant, 


Stoned Mebcanttle Agency, Inc., a corporation, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of this court is invoked under Sections 
1291 and 1294, Title 28 of the United States Code. The 
judgment of the District Court was entered October 20, 

1950 (App. 13A) and notice of appeal was filed November 
18, 1950 (App. 13A-14A). 

STATEMENT OF CASE 

Appellant filed an amended complaint for libel (App. 
2A-6A) with attached Exhibit A (App. 6A-8A). This re¬ 
port (Exhibit A) is the basis of the libel and reads as 
follows: 
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EXHIBIT A 

WATWOOD, Miss Susie V., (Italics onrs) 

Res. 1620 Fuller Street, N. W. Washington, D. C. 
(1941) 

Dupont 0108 

Bora 1902 —claims to be single. (Italics ours) 

Is an accountant by profession, reported to oper¬ 
ate in her own behalf from her residence, although 
we could learn no definate details from those con¬ 
tacted; income estimated to be between $200.00 and 
$300.00 a month. 

ASSETS 

Household furnishings. 

CREDIT 

FURNITURE (A) 10/18/39: “Account opened 
12/16/30 for $187.50 terms $10.00 a month; owes 
nothing; last charge 4/16/38; repossessed 11/7/38 
for $138.00; last payment 7/2/38. ” 

DEBT SUIT, 5/28/40; By T. F. Schneider Jr. vs. 
Susie V. fo r rent due, $103.00, $166.33. 

DEBT SUIT: 7/17/40: By Thompson’s Dairy 
Inc., for account $43.38 7/30/40 Judgment for plain¬ 
tiff. 

OLD RECORDS: Show three former landlords 
reported her satisfactory prior to 1940. 

FAMILY 

Mother, Mrs. Mary Elizabeth Watson also resides 
same address and keeps home. Miss Watwood is re¬ 
ported to have one child attending school. According 
to informants the child’s name is Gwen Cohen. (Ital¬ 
ics ours) 

ANNALS 

Susie resided at 1501 Mass. Ave., N. W. (prior to 
February 1938) #103, Knowlton Apartments, 2227 - 
20th Street, N. W. (9/1/39) 2127 California Street, 
N. W. and 1620 Fuller St, N. W. 

From about October 1938 to 1942 was engaged in 
Public accounting for various firms. 



U. S. TREASURY DEPARTMENT, 15th and Pa. 
Ave., N. W. Personnel Clerk “From about 8/1/36 
to 9/30/38; employed here as an assistant clerk; com¬ 
pensated at $1,620.00 per annum; permanent; satis¬ 
factory.” resigned 9/30/38. 

Employed Reconstruction Finance Corp., 811 Ver¬ 
mont Ave., N. W. 12/27/43 to 3/25/46 as an account¬ 
ant; well regarded. 

Employed War Production Board satisfactory rec¬ 
ord. 

Employed American Heating Co. (Mar. 1947 to 
May 1947); as a clerk, well regarded. Later Hecht 
Co., Silver Springs, Maryland 11/19/47 to 12/24/47) 
as a sales clerk. From 5/19/48 to 9/11/48 employed 
William Allen Shoe Store, as a clerk; well re¬ 
garded. 

Employed War Assets Administration, 3/25/46 to 
2/28/47 as an accountant, compensated at about $4,- 
902.00 per annum; good record.” 

D. C. Civil Suit, 3/27/42: Susie V. Watwood vs. 
Jacob M. Cohen for damages for breach of promise 
to marry, $ 50,000.00 . (Italics ours) 

D. C. Civil Order 11/4/42: Susie F. Watwood vs. 
Jacob M. Cohen, order for dismissal. (Italics ours) 

Burkenshaw (Neil) (E) Credit 

Shoreham Building, #730. (MAZHOL) 

As appellant never had a child at any time in her life, 
the statement that she had a child is false and untrue 
(App. 3A). A nephew of the appellant has been living 
with her and still lives with her and her mother, who is 
the grandmother of the nephew. The nephew attended 
school (App. 11A). 

This report was mailed to one Neil Burkinshaw (App. 
10A) after it was prepared in the office of the appellee 
(defendant below) by Louis F. Mazza and typed by 
Miss Dorothy J. Hollars, employees of the appellee (App. 
10A-11 A). This report was seen by others than em¬ 
ployees of appellee (App. 3A). 

Appellee filed an answer to the amended complaint 
(App. 8A-13A) and issue was drawn. 
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On October 20, 1950, the Court (Judge Holtzoff) 
granted a summary judgment in favor of appellee dis¬ 
missing the complaint (App. 13A-14A). 

! RULE INVOLVED 

Rule 56, Rules of Civil Procedure for the District 
Courts of the United States in regard to the pertinent 
part reads as follows: 

Rule 56. Summary Judgment 

(c) Motion and Proceedings Thereon. 

. . . The judgment sought shall be rendered forth¬ 
with if the pleadings, depositions and admissions on 
file, together with the affidavits, if any, show that, 
except as to the amount of damages, there is no gen¬ 
uine issue as to any material fact and that the mov¬ 
ing party is entitled to a judgment as a matter of 
law. 


STATEMENT OF POINTS 

1. Summary judgment should not be granted where 
there is a bona fide dispute of facts on genuine issues. 

2. When several constructions can be put on the in¬ 
terpretation of words, it is for the jury to decide 
whether the words are defamatory or innocent. 

3. Publication of a libel by the defendant to his typist 
or stenographer and the subsequent mailing of the libel 
is sufficient publication. 

SUMMARY OF ARGUMENT 

1. When there are genuine issues of fact on material 
issues, the summary judgment rule should be cautiously 
invoked, and the parties should be afforded a trial 
(Associated Press v. United States, 325 U. S. 1.) 
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Appellant contends that there are genuine issues of 
fact, that the publication that “Miss Watwood is re¬ 
ported to have one child attending school. According 
to informant, the child’s name is Gwen Cohen” is libel 
per se as imputing unchastity to a woman. These facts 
and other facts in the report should have gone to the 
jury. 

2. Several constructions can be placed on the report 
in regard to the child. It can be argued that the report 
stands alone and that there is nothing in it that says 
that the appellant is married, therefore it is a libel per 
se. The report can also be construed as if the appel¬ 
lant is a married woman and uses her married name 
for business reasons. It further can be construed that 
the appellant is also the mother of her nephew as her 
nephew lives with her and he attends school, which is 
libel per se. 

Appellant contends that the construction of this report 
is the province of the jury and not that of the court as 
there is a bona fide dispute of material facts. 

3. It is not necessary that a libel be published to the 
public generally or to a considerable number of people. 
It is sufficient if it is communicated to only one person, 
other than the one defamed. A communication by the 
defendant to his stenographer or a typist and the mailing 
of the report or letter is sufficient publication of the 
libel. 
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ARGUMENT 

1. Summary Judgment Should Not Be Granted Where 
There Is a Bona Fide Dispute of Facts on Genuine 
Issues. 

If there were “No hinge nor loop to hang a doubt 
on”, in regard to a genuine issue on a material fact, 
a summary judgment would be in order. 

(A) Cautiously and carefully should the summary 
judgment rule be invoked; otherwise the constitutional 
right of trial by jury will be denied. The purpose of the 
rule, however, is intended to pierce the allegations of 
facts in a pleading in order to obtain relief where facts 
set forth in detail in depositions and admissions on file 
show no issues of fact to be tried. 

Appellant contends that the report (Ap. 6A-8A) is a 
vicious libel. Nowhere in the report is there a word 
that the appellant is married. Going over the report, 
we see it headed, “Miss Susie Watwood.” Then it states 
further down “claims to be single”, and still further 
it says, “Miss Watwood is reported to have one child at¬ 
tending school. According to informants, the child’s 
name is Gwen Cohen.” Further down the report states, 
“D. C. Civil Suit, 3/27/42: Susie V. Watwood v. Jacob 
M. Cohen for damages for breach of promise to marry, 
$50,000.00.”- “D. C. Civil Order 11/4/42: Susie V. 
Watwood vs. Jacob M. Cohen.” By reading this report, 
the appellant appears to be, “a fixed figure for the time 
of scorn. To point his slow and moving finger at.” 

Perhaps this libel could be cured by “honeyed” words 
in the report but there are no “honeyed” words. The 
other words tell cruel “half truths” that give a flavor 
of veracity to the report. There is no fine shade of 
meaning in these statements, but a blunt malicious libel. 
The concrete fact is that appellant never had a child. 



The report is plainly libel per se as imputing un- 
chastity to a woman—the appellant. Odgers on Libel 
and Slander, Sixth Edition, page 18-19; W. Blake Odgers 
and R. Bitson, Newell Slander and Libel, Fourth Edition, 
Chapter 5; 33 American Jurisprudence, Libel and Slan¬ 
der, Sec. 35, page 59 ; 53 Corpus Juris Secundum, Sec. 
29 (a), page 69. 

(B) Publication of libel is a question of fact. 

The late chief justice of the New York Court of 
Appeals and later justice of the United States Supreme 
Court pungently and pointedly stated the concept of pub¬ 
lication: “In the law of defamation, ‘publication’ is a 
term of art.” Ostrowe v. Lee, 256 N. Y. 36, 175 N. E. 
505. How is the art to be detected? 

On a motion for summary judgment the court cannot 
try issues of fact. It can only determine whether there 
are issues to be tried. Miller v. Miller, 74 App. D. C. 
216, 122 F. 2d 209; Toebelman v. Missouri-Kansas Pipe 
Line Co., 130 F. 2d 1016. The summary judgment pro¬ 
cedure is not a substitute for the trial of disputed issues 
of fact. Blood v. Fleming, 161 F. 2d 292. It cannot, be 
used to determine questions of fact without an adequate 
and proper hearing. Lincoln Electric Co. v. Knox, 56 F. 
Supp. 308. In the Per Curiam opinion of the Lincoln 
case, the court consisting of Groner, Circuit Judge, 
Bailey and Goldsborough, District Judges, stated at 
page 310: 

“The rule for summary judgment was, in our 
opinion, never intended to throw upon the court the 
burden of determining a case involving, on the one 
hand, a delicate question of law and, on the other, 
complicated and controverted facts without an ade¬ 
quate and proper hearing.” V. 

There was not a proper and adequate hearing in the 
lower court (App. 14A-19A) as the plaintiff for most 
of the time was proceeding in proper person, while the 
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appellee throughout the lower court proceedings was rep¬ 
resented by two eminent, capable and respected members 
of the District of Columbia bar. 

A cursory glance at any of the depositions in the case 
will undoubtedly convince this court that there was not 
a proper and adequate hearing on the merits of publica¬ 
tion of libel by the lower court. 

In 3 Federal Practice and Procedure 62, Barron and 
Holtzoff, it is stated: 

“Rule 56 is not merely directory but affects the 
substantial rights of the litigants and since it pro¬ 
vides a somewhat drastic remedy it must be used 
with a due regard for its purposes, and a cautious 
observance of its requirements in order that no 
person will be deprived of a trial of disputed factual 
issues.” 

See Dewey v. Clark, 86 U. S. App. D. C. 137, and the 
cases cited therein for the applicability of the summary 
judgment rule. 

There is a bona fide dispute of facts as to the publica¬ 
tion of the libel in this case. 

2. When Several Constructions Can Be Put on the 
Interpretation of Words, It Is for the Jury to Decide 
Whether the Words Are Defamatory or Innocent. 

In the case at bar, it is the difference of opinion as 
to the meaning of the words used that makes it a libel 
or not. The appellee would have you believe that the 
claim of marriage in appellant’s complaint cures the 
libel. That would be an easy and satisfactory solution 
of the controversy if these contentions were correct. 

Mr. Justice McRevnolds in Washington Post Company 
v. Chaloner, 250 U. S. 290, at page 292, speaking of the 
ambiguity of a libel quotes Judge Lurton in Commercial 
Pub. Co. v. Smith, 149 F. 704, 706, 707, saying: 
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“A publication claimed to be defamatory must 
be read and construed in the sense in which the read¬ 
ers to whom it is addressed would ordinarily under¬ 
stand it. So the whole item, including display lines, 
should be read and construed together, and its mean¬ 
ing and signification thus determined. When thus 
read, if its meaning is so unambiguous as to reason¬ 
ably bear but one interpretation, it is for the judge 
to say whether that signification is defamatory or 
not. If, upon the other hand, it is capable of two 
meanings, one of which would be libelous and action¬ 
able and the other not, it is for the jury to say, 
under all circumstances surrounding its publication 
including extraneous facts admissible in evidence, 
which of the two meanings would be attributed to it 
by those to whom it is addressed or by whom it 
may be read.” 

See also Meyerson v. Hurlbut, 68 App. D. C. 360; Svl- 
livan v. Meyer, 67 App. D. C. 228, where the applicable 
rule quoted above is also restated verbatim. 

Suppose the words about the child are construed with 
the understanding that appellant is a married woman, 
still the language is ambiguous and it is a question for 
the jury to decide. 

Mr. Justice Lamar, speaking for the court in Baker v. 
Warner, 231 U. S. 588, 594, writes: 

“This was error, since it is for the jury, and not 
for the court, to determine the meaning of ambiguous 
language in the published article. . . . But there is a 
middle ground where, though the words are not libel¬ 
ous per se, yet, in the light of the extrinsic facts 
averred, they are susceptible of being construed as 
having a defamatory meaning. Whether they have 
such import is a question of fact. In that class of 
cases the jury must not only determine the existence 
of the extrinsic circumstances, which it is alleged 
bring to light the concealed meaning but they also 
determine whether those facts when coupled with the 
words make the publication libelous. V<m Vechten 




y. Hopkins, 5 Johns 219. The meaning of the words 
was in dispute, and as that issue of fact was not sub¬ 
mitted to the triers of fact, a new trial must be 
ordered.” 

There are several ambiguous constructions of these 
words about the child. The report can be construed that 
appellant is a married woman and for purposes of busi¬ 
ness she uses her maiden name. Also it can be con¬ 
strued that appellant is the unmarried mother of her 
alleged nephew as her nephew lives with her and he 
attends school, which is a libel per se. 

In Gartman v. Hedgpeth, 157 S. W. 2d 139, the court 
states at page 141: 

“If it presents ambiguity, it is tested by what 
effect the language would have upon the mind of 
the ordinary reader and it would be for the jury 
to determine whether to such ordinary mind it sug¬ 
gested what plaintiff, in his innuendo averments, 
claims it suggested, and the trial court would be in 
error in sustaining the general demurrer. Belo & 
Co. v. Smith, 91 Tex. 221, 42 S. W. 850.” 

Again in Ervin v. Record Pub. Co., 154 Cal. 79. 97 P. 
21, 22 Judge Shaw, speaking for the court, states: 

“It is claimed by the defendant that persons 
acquainted with plaintiff and having knowledge of 
these facts could not understand the article published 
in any other than an innocent sense. This, however, 
would not remove its libelous character. It is suf¬ 
ficient to make a publication libelous if it is of such 
character that persons unacquainted with the plain¬ 
tiff and hearing of her for the first time through 
said article, reasonably would and do understand 
therefrom that she is a person of low character and 
guilty of improper and immoral conduct; the charge, 
being so understood being false and malicious.” 

In Dewey v. Clark, 86 U. S. App. D. C. 137, 143, this 
court speaking through Judge Fahey said, at page 143, 
“In making this determination doubts (of course, lie 
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doubts are not fanciful) are to be resolved against grant¬ 
ing summary judgment”. 

Appellant contends that only one construction can be 
put on the words about the child, and that is that the 
words are libelous per se. However, if it can be con¬ 
tended that other constructions can be put on the words, 
to decide whether they are defamatory or not, this is a 
question for the jury. 

3. Publication of a Libel by the Defendant to His 
Typist or Stenographer and the Subsequent Mailing of 
the Libel Is Sufficient Publication. 

Publication of a libel is the communication of the de¬ 
famatory matter to a third person. In the case at bar, 
appellee admits that Louis F. Mazza—his employee—pre¬ 
pared the report and it was typed by Dorothy J. Hollars 
(App. 10A-11A), another of appellee’s employees, and 
that it was sent to Neil Burkinshaw. Appellant in her 
complaint states that this report was seen by Mr. Mazza, 
Miss Hollars, Mr. Fletcher and William H. Stone of 
appellee’s staff and the report was transmitted to the 
office of Neil Burkinshaw, where it was seen by Dennis 
Collins (App. 2A-3A) and then transmitted to the office 
of Alfred L. Bennett and Maurice A. Guervitz, where it 
was read and discussed. (App. 3A) 

By the admission of the appellee, its employees saw 
the report. 

These facts fit the leading English case on the point, 
Pullman v. Walter Hill and Co., 1 Q. B. 524 (1891): A 
letter was dictated by the managing director of the de¬ 
fendants to a cle^k, who took the words down in short¬ 
hand and then typed them. The letter was taken down 
by another employee oi defendant in a copying press. 
It was mailed and read by two clerks when it reached 
its destination. The court held the letter had been pub¬ 
lished both to defendant’s and plaintiff’s clerks. 
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Mr. Justice Cardozo, speaking for the court in Ostrowe 
v. Lee, 256 N. Y. 36, 175 N. E. 505, at page 506 said: 

‘ 1 There is publication of a libel if a stenographer 
reads the notes that have been taken by another. 
Neither the evil nor the result is different when the 
notes that he reads have been taken by himself/* 

Publication by an employee of a railroad company to 
another employee of a railroad company is publication. 
Bacon v. Michigan C. R. Co., 21 N. W. 324. 

In Gambrill v. Schooley, 93 Md. 48, 48 A. 730, 731, 
Judge Pearce writes: 

... “A communication, therefore, to a stenog¬ 
rapher, must be regarded precisely as a communica¬ 
tion to an ordinary amanuensis, and as establishing 
all that is ordinarily necessary to constitute publi¬ 
cation. 

“The second branch of the argument is that in 
view of the fact that Miss Willis was the private 
and confidential stenographer of the defendant, and 
in view of the almost universal employment in this 
country of such stenographers, and the necessity for 
such employment consequent upon the demands of 
business, a communication to such a stenographer 
should be made an exception to the general rule, 
and be held not an actionable publication. But we 
cannot adopt this view. Apart from any precedent 
or authority, we can perceive no good reason why 
such an exception should be made the rule. Neither 
the prevalence of any business customs or methods, 
nor the pressure of business which compels resort 
to stenographic assistance can make that legal which 
is illegal, nor make that innocent which would other¬ 
wise be actionable. Nor can the fact that the stenog¬ 
rapher is under contractual or moral obligation to 
regard all his employer’s communications as confi- 
dental alter the reason.” 

See also Rickbeil v. Grafton Deaconess Hospital, 23 
N. W. 2d 247. 
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Publication to someone other than defamed is publi¬ 
cation. Washington Annapolis Hotel Co. v. Riddle, 83 
App. D. C. 288. 

In the case at bar, the occasion of privilege does not 
arrive as there is no privileged occasion of a mercantile 
agency to libel a stranger. The ruling in Globe Furni¬ 
ture Co. v. Wright, 49 App. D. C. 315, does not apply. 
There a letter was written from the defendant to plain¬ 
tiff saying that the receipts had been tampered with and 
raised. This letter was written partly by the defendant’s 
general manager and partly by the bookkeeper, and it 
was shown to the bookkeeper and a collector. The court 
found for the defendant on the ground “that the letter 
was conditionally privileged, there was no malice.” 

In the case at bar, the appellee had no privileged occa¬ 
sion to write of appellant, and there was malice, there¬ 
fore the doctrine of the Globe Furniture case does not 
apply. 

Appellant contends that publication of a libel by the 
defendant to his typist or stenographer is sufficient pub¬ 
lication to make the libel actionable. 

CONCLUSION 

The judgment below should be reversed. 

Respectfully submitted, 

Donald H. Dalton, 

Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
SUSIE V. WATWOOD 

Plaintiff 

v. 

STONE’S MERCANTILE AGENCY, INC. 
a body corporate, 

Defendants 

Civil Action No. 4947-49 

Amended Complaint 
(Libel) 

1. Jurisdiction is founded on the Code of Laws for 
the District of Columbia, and the amount in controversy 
exceeds $3,000.00, exclusive of interest and costs. 

2. The Plaintiff is an accountant and previously 
earned her living by practicing accountancy. The de¬ 
fendant, Stone’s Mercantile Agency, Inc., is a corporation 
doing business in the District of Columbia. Part of the 
defendant’s business consists of providing to subscribers 
of its services facts relating to the credit standing and 
business repute of persons in the community. 

3. For approximately twelve years the defendant has 
uttered and published certain untrue and libelous reports 
of and about the plaintiff and have embarrassed and dam¬ 
aged her with their investigations. On or about December 
29, 1948 the defendant prepared and addressed a report 
about the plaintiff to Neil Burkinshaw, one of the defend¬ 
ant’s subscribers. This report after having been read by a 
Mr. Mazza, Miss or Mrs. Hollars, Mr. Fletcher and 
William H. Stone, defendant’s president, was then on 
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or about the aforesaid date, transmitted to the said Neil 
Burkinshaw at his office, 730 Shoreham Building, where 
it was read and discussed by various members cf his 
staff, including himself, his secretary, and Dennis Collins. 
The aforesaid report was then transmitted to the office 
of Alfred L. Bennett and Maurice A. Guervitz, 1010 
Vermont Avenue, N. W., where it was read and dis¬ 
cussed by various members of their staff, including 
340 Mr. Bennett, Mr. Guervitz and Mrs. Kathryn Berg. 

None of the aforesaid persona were at any time 
acting as agent for and on behalf of the plaintiff in 
the securing or reading of the aforesaid report, a copy 
of which is attached hereto as Exhibit “A” and made 
a part of this complaint. 

4. Among other items, the aforesaid report sets out 
the following libelous statements: 

“WATWOOD, Miss Susie V.”; Res. 1620 Fuller 
Street, N. W., Washington, D. C. (1941) Dupont 0108;” 
“. . . claims to be single.”; Miss Watwood is reported 
to have one child attending school. According to infor¬ 
mants the child’s name is Gwen Cohen.”; “D. C. Civil 
Suit, 3/27/42: Susie V. Watwood vs. Jacob M. Cohen 
for damage for breech of promise to marry, $50,000.00.” 
(sic) 

5. The above quoted parts of the aforesaid report 
give rise to the natural inference that the plaintiff is 
unmarried, is the mother of a child bom out of wed¬ 
lock, and that Jacob M. Cohen is the child’s father, all 
of which is wholly untrue and false. Plaintiff does not 
have a child and has never had a child bom to her. 

6. In all faith and sincerity and believing in the legal¬ 
ity and sacredness of her marriage vows plaintiff, on 
December 27, 1940, married Jacob M. Cohen. No child 
has been bom of that marriage. Jacob M. Cohen now 
denies the validity of that marriage and because of col¬ 
lusion of counsel and the courts plaintiff has been unable 
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to secure a ruling from the court either as to the validity 
or non-validity of this marriage. Plaintiff believes this 
marriage to be legal and binding but continues to use 
her maiden name in business to prevent further compli¬ 
cations and embarrassment until validity can be legally 
established. 

7. These facts were known to defendant through court 
records and by information given directly to them by 
the plaintiff, who prior to the publication of the afore¬ 
said report, put the defendant on notice of the untruth 

of the aforesaid statements and the untruth 
341 of the inferences to be derived from these un¬ 
true statements, but defendant nevertheless pub¬ 
lished the same with deliberate and wilful malice. 

8. The false publication that plaintiff has a child 
and that, said child’s name is Gwin Cohen endangers 
plaintiff’s present estate and any additional estate ac¬ 
quired by her during her lifetime through her own initia¬ 
tive, or through gifts, or through inheritance. At plain¬ 
tiff’s decease such publication could become an obstruc¬ 
tion to inheritance of her estate by her lawful heirs by 
giving credence to false claimants. 

9. The aforesaid report also states and sets out the 
following: 

“Credit”, ‘ ‘ FUENITURE (A) 10/18/39: ‘Account 

opened 12/16/30, for $187.50 terms $10.00 a month; owes 
nothing; last charge 4/16/38; repossessed 11/7/38; last 
payment 7/2/38.’ ” 

“DEBT SUIT, 5/28/40; By T. F. Schneider Jr. vs. 
Susie Y. for rent due, $103.00, $166.33.” 

“DEBT SUIT: 7/17/40: By Thompson’s Dairy, Inc. 
for account #43.38 7/30/40 Judgment for Plaintiff.” 

10. On three occasions, in 1945, 1947, and 1948, plain¬ 
tiff advised the defendant that all her accounts had been 
paid in 1942, requested defendant to delete the ma¬ 
liciously libelous content of their reports and to show 


that all accounts had been paid. Defendant refused to 
comply with plaintiff’s request and continuing to pub¬ 
lish these untruths show deliberate, premeditated and 
wilful maliciousness. 

11. Defendant issued a report to the Real Estate Com¬ 
mission of the District of Columbia on or about October 
14, 1948 containing information similar to the contents 
quoted from the aforesaid report of December 29, 1948 
which was read by various employees of the Real Estate 
Commission, causing plaintiff much public embarrassment 
and humiliation and forcing her to supply the Commission 
with facts through various friends to refute the untruth 
of the statements made in the aforesaid report. 

342 12. Just prior to delivery of the aforesaid re¬ 

port to the Real Estate Commission, D. C., a rep¬ 
resentative of the defendant telephoned plaintiff at her 
residence and secured information contradicting state¬ 
ments published in the aforesaid report. Defendant’s 
wilful and deliberate publication after this of said report 
was maliciously made with intent to harm, and did harm, 
plaintiff. 

13. Defendant, through their counsel, has intimidated 
and put pressure on witnesses whose depositions were 
being taken in this action, by threatening to sue Neil 
Burkinshaw, Dennis Collins and others, for disclosing 
contents of the aforesaid reports to plaintiff, hoping 
thereby to gag witnesses and did gag witnesses, in order 
to secure a judgment in their favor by committing a 
fraud upon the court. 

14. Defendant’s confidential contracts with their sub¬ 
scribers permits them to continue to libel and damage 
plaintiff; to harass, embarrass and humiliate plaintiff; to 
investigate and interfere with plaintiff’s employment. 
As a result of the publication of the aforesaid report, 
the plaintiff’s character has been defamed and she has 
been held up to public contempt and ridicule. Further, 
she has suffered great mental anguish, has had difficulty 



in obtaining employment as an accountant, and her pro¬ 
fessional standing has been and will be seriously injured. 
Her health has been empared due to mental anguish and 
to poverty as a result of unemployment, caused by de¬ 
fendant’s acts. 

15. WHEREFORE, plaintiff demands compensatory 
damages against the defendant in the amount of $25,000.00 
and punitive damages in the amount of $50,000.00, as well 
as the costs of this suit. 

/s/ Susie V. Watwood 
• • • • 

343 Filed Aug 25 1950 Harry M. Hull, Clerk 

December 29,1948 
Exhibit A 

WATWOOD, Miss Susie V., 

Res. 1620 Fuller Street, N. W. Washington D. C. (1941) 
Dupont 0108 

Born 1902—claims to be single. 

Is an accountant by profession, reported to operate in 
her own behalf from her residence, although we could 
learn no definite details from those contacted; income 
estimated to be between $200.00 and $300.00 a month. 

ASSETS 

Household furnishings. 

CREDIT 

FURNITURE (A) 10/18/39: “Account opened 

12/16/30 for $187.50 terms $10.00 a month; owes nothing; 
last charge 4/16/38; repossessed 11/7/38 for $138.00; last 
payment 7/2/38.” 

DEBT SUIT, 5/28/40; By T. F. Schneider Jr. vs. 
Susie V. for rent due, $103.00, $166.33. 


DEBT SUIT: 7/17/40: By Thompson’s Dairy Inc., 
for account $43.38 7/30/40 Judgment for Plaintiff. 

OLD RECORDS: Show three former landlords re¬ 
ported her satisfactory prior to 1940. 

FAMILY 

Mother, Mrs. Mary Elizabeth Watson also resides same 
address and keeps home. Miss Watwood is reported to 
have one child attending school. According to informants v 
the child’s name is Gwen Cohen. 

ANNALS 

. *. »— 

Susie resided at 1501 Mass. Ave. N. W. (prior to Feb¬ 
ruary 1938) #103, Knowlton Apartments, 2227 - 20th 
Street, N. W. (9/1/39) 2127 California Street, N. W. and 
1620 Fuller St. N. W. 

From about October 1938 to 1942 was engaged in Public 
accounting for various firms. 

U. S. TREASURY DEPARTMENT, 15th and Pa. Ave., 

N. W. Personnel Clerk ‘ * From about 8/1/36 to 9/30/38; 
employed here as an assistant clerk; compensated at $1,- 
620.00 per annum; permanent; satisfactory.” resigned 
9/30/38. 

Employed Reconstruction Finance Corp. 811 Vermont 
Ave. N. W. 12/27/43 to 3/25/46 as an accountant; well 
regarded. 

Employed War Production Board satisfactory record. 

Employed American Heating Co. (Mar. 1947 to May 
1S47); as a clerk, well regarded. Later Hecht Co., Silver 
Springs, Maryland 11/19/47 to 12/24/47) as a sales 
clerk. From 5/19/48 to 9/11/48 employed William Allen 
Shoe Store, as a clerk; well regarded. . 

Employed War Assets Administration, 3/25/46 to 
2/28/47 as an accountant, compensated at about $4,902.00 
per annum; good record.” 
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D. C. Givil Suit, 3/27/42: Susie V. Watwood vs. Jacob 
M. Cohen for damages for breech of promise to marry, 
$50,000.00. 

D. C. Civil Order, 11/4/42: Susie V. Watwood vs. 
Jacob M. Cohen, order for dismissal. 

(MAZHOL) 

Burkinshaw (Neil) (E) Credit 
Shoreham Building, #730 

• • • • 

375 Filed Sep 8 1950 Harry M. Hull, Clerk 

Answer to Amended Complaint 

(Second Amended Complaint) 

Comes now the defendant Stoned Mercantile Agency, 
Inc., a corporation, and for answer to the amended com¬ 
plaint (second amended complaint) filed herein states as 
follows: 

First Defense 

The amended complaint (second amended complaint) 
fails to state a claim against the defendant upon which 
relief can be granted. 

Second Defense 

The right of action set forth in the amended complaint 
(second amended complaint) did not accrue within one 
year next before the commencement of this action and 
the filing of said amended complaint (second amended 
complaint). 

. . Third Defense 

Except as to the alleged cause of action based on the 
report allegedly prepared by the defendant on or about 
December 29, 1948, made a part of the amended com- 
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plaint (second amended complaint) by Exhibit “A” 
attached thereto, which alleged canse of action is denied 
by the defendant and did not accrue within one year next 
before the filing of said amended complaint (second 
amended complaint), the right of action set forth in the 
amended complaint (second amended complaint) did not 
accrue within one year next before the commencement of 
this action. 

376 Fourth Defense 

All matters and things involved herein are fore¬ 
closed and have become res judicata by virtue of the 
judgment rendered herein July 28,1950. 

Fifth Defense 

1. The defendant admits the allegations of para¬ 
graph 1. 

2. The defendant admits the allegations of para¬ 
graph 2. 

3. The defendant says, that, during the year 1948, the 
defendant issued and delivered only two mercantile re¬ 
ports respecting the plaintiff, one of said mercantile re¬ 
ports was issued on or about October 14, 1948, and the 
other mercantile report was issued on or about December 
29, 1948. The mercantile report issued on or about 
October 14, 1948, did not contain any statement with re¬ 
spect to a child. The defendant says that, prior to and 
on or about December 29, 1948, one Neil Burkinshaw was 
one of the defendant’s subscribers for mercantile reports 
and that the contract between the defendant, as Agent, 
and said Neil Burkinshaw, as subscriber, provided that 
“• • # the Subscriber shall treat in strict confidence all 
information received from the Agent, protecting from 
disclosure the identity of the latter, and in no circum¬ 
stances allowing a person to become apprised of infor¬ 
mation furnished on him by the Agent • • •. The de- 
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fendant says that, on or about December 29, 1948, at 
the request of Neil Burkinshaw, by his agent duly author¬ 
ized, a mercantile report respecting the plaintiff was pre¬ 
pared by the defendant for said Neil Burkinshaw and 
sent to said Neil Burkinshaw and Exhibit “A” attached 
to the amended complaint is a substantial copy of the 
face of said mercantile report but the reverse side of 
said mercantile report contained wording similar to the 
above quoted provisions of defendant’s contract with said 
Neil Burkinshaw. The defendant says that the said mer¬ 
cantile report respecting the plaintiff issued by the de¬ 
fendant was given by the defendant to its subscriber in 
strict confidence, subject to contractual stipulations 
377 between the defendant and its subscriber, for use 
in the legitimate course of the business of such 
subscriber and exclusive information of such subscriber, 
and was not published by the defendant for any other 
purpose. The said mercantile report was obtained at the 
request, inducement and solicitation of one Maurice A. 
Guervitz, who was then attorney for the plaintiff, who 
requested said Neil Burkinshaw, through his agent, to 
obtain said mercantile report from the defendant; the 
said Maurice A. Guervitz, had previously signed, as Sub¬ 
scriber, a contract with the defendant, which contract con¬ 
tained provisions identical in terms with the above quoted 
provisions of the defendant’s contract with said Neil 
Burkinshaw; said mercantile report was not read by said 
Neil Burkinshaw or his agent; the said mercantile re¬ 
port was given to said attorney for the plaintiff; the 
said mercantile report was read only by the said attorney 
for the plaintiff and the plaintiff; if said mercantile re¬ 
port was published, publication of said mercantile re¬ 
port was only by act of the plaintiff and said attorney 
for the plaintiff. 

The report was prepared in the office of the defendant 
by Louis F. Mazza and typed by Miss Dorothy J. Hoi- 
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lars, employees of the defendant as a reporter and a 
typist respectively. Except as stated hereinabove, the 
allegations of paragraph 3 of the amended complaint 
(second amended complaint) are denied. 

4. The defendant admits that, among other items, the 
mercantile report respecting the plaintiff prepared by the 
defendant as aforesaid contains the statements quoted in 
paragraph 4 of the amended complaint (second amended 
complaint) but the defendant says that the statements 
so quoted are garbled excerpts from said report and set 
forth in such juxtaposition as to give a false impression 
as to said report. The defendant says that the report as 
furnished was not libelous or intended to be libelous. 

5. The plaintiff is a married woman, the wife of Jacob 
M. Cohen; she lived with Jacob M. Cohen and the mar¬ 
riage still exists; notwithstanding her marital status, 

378 she brings this suit and holds herself out other¬ 
wise by her maiden name; whatever embarrassment 
plaintiff has suffered has been caused by the fact that 
she as a married woman persists in violating accustomed 
practices by the use of her name as a single woman. 
The averment contained in paragraph numbered 5 of the 
amended complaint (second amended complaint) that 
“plaintiff does not have a child and has never had a 
child born to her” is admitted. Except as stated here¬ 
inabove, the averments contained in paragraph 5 of the 
amended complaint (second amended complaint) are de¬ 
nied. 

6. The marriage of the plaintiff to Jacob M. Cohen 
is admitted. The allegation that no child was born of 
said marriage is admitted. Jacob M. Cohen has a child 
bv a former marriage. There was a nephew of the plain¬ 
tiff Jiving in the same apartment with the plaintiff and 
her mother, who is the grandmother of said nephew. This 
neohew attended school. The defendant is without knowl¬ 
edge or information sufficient to form a belief as to the 
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truth of the averment that Jacob M. Cohen now denies 
the validity of that marriage. The defendant denies the 
remaining averments of said paragraph. The defendant 
further says that if such a marriage exists as alleged 
in said paragraph, then the plaintiff has no right under 
the law to bring this suit in her maiden name, her name 
is Cohen not Watwood, and she should not be permitted 
to maintain this suit in a name which is no longer hers 
by law and custom. 

7. The defendant denies the allegations contained in 
paragraph 7 of the amended complaint (second amended 
complaint). 

8. The defendant denies the averments of paragraph 
8 of the amended complaint (second amended complaint) 
both as a matter of law and a matter of fact. 

9. The defendant admits that said report contains 
the statements quoted in paragraph 9 of said amended 
complaint (second amended complaint) but says that 
same are set forth in such manner as to give a dif¬ 
ference of meaning from the report taken as a 

379 whole and that such alleged statements are not 
libelous or the bases of recovery. 

10. The averments of paragraph 10 of the amended 
complaint (second amended complaint) are denied. 

11. The defendant admits that it furnished a report 
to the Keal Estate Commission of the District of Co¬ 
lumbia on or about October 14, 1948 but says said report 
contained nothing about the plaintiff having a child or 
anything with respect to her marriage. The defendant 
says the said report was not libelous. Otherwise the 
averments of paragraph 11 are denied. 

12. The averments of paragraph 12 are denied. 

13. The averments of paragraph 13 are denied. 

14. The averments of paragraph 14 are denied. 

15. The defendant denies the right of the plaintiff 
to recover from the defendant the amounts demanded in 
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paragraph numbered 15 of the amended complaint (sec¬ 
ond amended complaint) or any other amount. 

/s/ BL Win ship Wheatley 
H. Winship Wheatley 
/s/ H. Winship Wheatley, Jr. 

BL Winship Wheatley, Jr. 

1010 Vermont Avenue, N. W. 

Washington 5, D. C. 

Attorneys for Defendant 
• • . • • 

511 Filed Oct 20 1950 Harry M. Hull, Clerk 

Summary Judgment for Defendant 

This cause came on to be heard on the defendant’s 
Motion for Summary Judgment on Amended Complaint 
(second amended complaint) filed herein and it appear¬ 
ing to the Court that the pleadings and depositions on 
file show that there is no genuine issue as to any material 
fact and that the defendant is entitled to a judgment 
as a matter of law, it is by the Court this 20 day of 
October, 1950, 

ADJUDGED, ORDERED and DECREED as follows: 

Judgment be and hereby is entered in favor of the 
defendant with costs against the plaintiff. 

/s/ Alexander Holtzoff 
Jn%e 

• • • • 

516 Filed Nov 18 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Susie V. Watwood, plaintiff 
above named, hereby appeals to the United States Circuit 
Court of Appeals for the District of Columbia Circuit 
from the summary judgment entered in this action on 
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the twentieth day of October, 1950, and the order of Oc¬ 
tober 27,1950. 

/s/ Donald JEL Dalton 
Donald H. Dalton 
_ Suite 928 

821 Fifteenth Street, N. W. 
- Washington, D. C. 

National 1403 
Attorney for Appellant 
• • • • 

THE COURT: Well, what is your main point? 

•MR. WHEATLEY: All of them, sir, and we have 
asked for an allowance of about two hours— 

THE COURT: I beg your pardon? 

MR. WHEATLEY: We have asked for an allowance 
of about two hours to bring them to Your Honoris at¬ 
tention. 

THE COURT: You have asked for what? 

MR. WHEATLEY: An allowance to present this mo¬ 
tion of about two hours. 

32 THE COURT: Oh, you can present it in five 
minutes; what is your first point? 
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ME. WHEATLEY:- That the alleged libel is not a 
libelous statement. 

THE COUBT: It seems to me that if you prevail on 
that, that is the big issue. 

MB. WHEATLEY: Yes, sir, that is the main question. 

THE COUBT: Now what is the alleged libel? 

MB. WHEATLEY: The report, the usual form of 
commercial Teport is attatched as Exhibit A to the com¬ 
plaint. In the opening line it gives the name of the 
plaintiff and it says “Claims single” or words to that 
effect. In the body of the report, somewhere in the body 
of the report—I think it is under the heading “Family” 
it says: 

“It is reported that plaintiff has a child attending 
school,” the child’s name is reported to be so-and-so. 

About the last of the page, last line, within three or 
four of the last lines on the same page, there is a state¬ 
ment: 

“Breach of promise suit brought by plaintiff against 
Jacob M. Cohen.” 

Now in the complaint plaintiff combines these four 
separate statements into one and makes the innuendo 
charge that they charge her, the plaintiff, a single lady, 
with having a child. We contend that that is not 
33 libel because the lady is married; she is the wife 
of Jacob M. Cohen and it is not libel to say that a 
married woman has a child, and therefore, under that 
basis alone, the statement would not be libelous. 

THE COUBT: Of course it is not libel to state that 
a married woman has a child. 

MB. WHEATLEY: It would not be libelous to say a 
married woman has a child, and that is what this lady 
is, she is a married woman. 

THE COUBT: If that is all there is to this case I 
will— 

MB. WHEATLEY: Now this has been disposed of 
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before, two different motions for summary judgment by 
this conrt. His Honor, Judge Kirkland, signed an order 
for summary judgment which stands unrevoked. 

THE COURT: How is the matter before me again? 
This motion has already been decided. 

MISS WATWOOD: No, sir, Mr. Wheatley is all 
wrong, his statements are wrong. He is merely express¬ 
ing his theory, because it is entirely wrong. In the first 
place the publication is libelous per se. 

THE COURT: How is it libelous? What is the libel¬ 
ous part of it? I mean, what is the issue on that one 
point? It seems to me that you have made a statement— 

MISS WATWOOD: If Your Honor will read Exhibit 
A, in the report it is stated at the head of the 
34 report, my address, date of my birth and the fact 
that I am an accountant by profession. Further 
down in the report they refer to credit account as being 
unpaid which has been paid. 

THE COURT: No, just tell me what is the libelous 
statement. 

MISS WATWOOD: The libelous statement is “Miss 
Watwood is reported to have one child attending school. 
According to informants the child’s name is Gwen 
Cohen.” 

Now, Your Honor, to issue this publication is libelous, 
is libelous per se. If they had said I was a married 
women and had an illegitimate child, that would be libel 
per se. It is libelous to state that a woman has an ille¬ 
gitimate child who never did. 

THE COURT: There is no statement that you have 
an illegitimate child. There are lots of married women 
who for business purposes call themselves by their maiden 
names and use the word “Miss.” 

MISS WATWOOD: Your Honor, may I call your at¬ 
tention to the fact that they make no reference to the 
fact that I am a married woman. Also there is no such 


17 A 


person as Gwen Cohen.. The plaintiff does not have a 
child and never had a child. 

THE COURT: I know. What I have to determine is 
whether this statement is libelous. 

MISS WATWOOD: It is libelous on this basis. That 
is what I am contending, because no reference is 

35 made to the plaintiff being a married woman. It 
refers to the plaintiff as a single woman and they 

go down and refer to the fact that the plaintiff has a 
child attending school in the District of Columbia and 
that the child’s name is Gwen Cohen. 

Now, if that on its face is not libelous per se, then 
there has never been a libelous publication. 

I would like to further point out to Your Honor that 
the circumstances of my marriage is this: I married 
Jacob M. Cohen in 1940 and soon after the marriage he 
claimed that the marriage was illegal because a Mexican 
divorce he had secured from his previous wife, the mar¬ 
riage was never publicly announced. I have never been 
able, through the courts, to establish the legality of that 
marriage. I have been unable to prove the marriage was 
legal or illegal. Under those circumstances I continued 
to use my single name, as Mr. Cohen claimed the mar¬ 
riage was illegal. We had no children by that marriage 
and I have never had a child. 

The question of the breach of promise suit was filed in 
error by an attorney who was ordered to file a suit for 
annulment or divorce, and at the time it was turned over 
to him T became very ill, I was unable to even discuss 
the matter with him, and it was several months before I 
knew of the breach of promise suit having been filed in¬ 
stead of the annulment action. When I requested him to 
withdraw that action and file an annulment, he withdrew 
from the suit and plaintiff withdrew the breach of 

36 promise action. Those are the circumstances under 
which the breach of promise suit was filed. 
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• I cannot today say I am a married woman and I can¬ 
not say I am a single woman, because I have been blocked 
by the courts of the District of Columbia from securing 
proof of the fact, either yes or no. Those are the cir¬ 
cumstances. 

Now, if you examine this report, I am known by my 
maiden name and have been in the accounting profession 
for years, and so have been and still am active in civic 
affairs, and this thing has so humiliated me and embar¬ 
rassed me that it has ruined my profession over a period 
of about ten years, in spite of my efforts to get them to 
correct it. It is unparalleled in the history of the world— 
here you have this publication by this organization which 
is engaged in the District of Columbia, of publishing se¬ 
cret information— 

THE COUBT: All I have to determine now is not all 
of these surrounding circumstances, but merely the ques¬ 
tion whether the publication set out in the complaint is 
libelous per se. If you want to say anything further 
about that I shall be glad to hear you. 

MISS WATWOOD: I say, on its face it is libelous per 
se. I venture to say there are not fifty people in Wash¬ 
ington who would know that I had ever been married to 
Mr. Cohen. No business organization receiving this re¬ 
port would know that I was married or had been 
37 married or had been through a marriage ceremony 
with Mr. Cohen. There is nothing in this report 
that I was married to Mr. Cohen and that I am a mar¬ 
ried woman. It says that I am a single woman and that 
I have a child attending schooL 

Now, Your Honor, on the face of it it is not only libel¬ 
ous, but I think purely malicious libel, as shown by the 
publication of a non-existent name in the report. They 
can not produce a Gwen Cohen. There is no Gwen Cohen 
in existence now. If the report had not been libelous and 

had not been malicious they would have been able_I 

mean, if they had been able to produce a child, if one 
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had existed, they could then say it was a case of mistaken 
identity, but in this case they not only cannot produce a 
child, they refuse to say where they got the information 
and refuse to let the person who got the information give 
the information— 

THE COURT: I think you are going beyond the scope 
of the question I have to determine. I think I have heard 
enough. 

It is the Court’s view that the publication complained 
of is not libelous. There is no suggestion in it that the 
plaintiff is an unmarried woman and that she has an 
illegitimate child, as the plaintiff contends. The mere 
fact that the plaintiff is described as “Miss” in the pub¬ 
lication and not as “Mrs.” is not important, because in 
this day and generation there are many married 
38 women who use their maiden names for business 
and professional purposes, and who use the word 
“Miss” in connection with such name. 

MISS WATWOOD: Your Honor— 

THE COURT: I am going to grant the motion for 
summary judgment 

MISS WAT WOOD: Your Honor, may I point to the 
Court— 

THE COURT: Oh, I have ruled. 

MISS WATWOOD: —that they didn’t say there Mrs. 
Watwood, they say “Miss Watwood.” If you are going 
to say every woman in Washington who goes by the name 
of “Miss”, again they say, “She has (an illegitimate) 
child, a child attending school,” without stating that she 
is married. 
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IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 




SUSIE V. WATWOOD 


Plaintiff 


STONE’S MERCANTILE AGENCY, INC., 
a body corporate 

Defendant 


CIVIL ACTION NO. 4947 - ’49 


Claim for Libel 

1. The plaintiff comes in her maiden name and states 
that she is an adult citizen of the United States and a resi¬ 
dent of the District of Columbia; the defendant is a cor¬ 
poration, having agents and doing business in the District 
of Columbia. 

2. This Court has jurisdiction of the action in that it is 
a suit for an amount in excess of $3,000.00, besides interest 
and costs and for other relief. 

3. The defendant, through its agents, servants and em¬ 
ployees, on, to-wit, December 29, 1948, libeled the plaintiff 
in that the defendant, through its agents, servants and em¬ 
ployees, by paper writing addressed to one Neil Burken- 
shaw falsely stated that the plaintiff was single and that 
she “Miss Watwood is reported to have one child attending 
school. According to informants the child’s name is Gwen 
Cohen”; the defendant also stated in said paper writing 
that p lain tiff’s mother’s name was “Watson” instead of 
Watwood and that there were debt suits and judgments 
against the plaintiff which were still owing and unpaid 
to-wit; “Debt Suit 5/28/40; “By F. T. . Schneider, Jr. vs. 
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Susie V. Watwood for rent due $103.00, $166.33. Debt Suit; 
7/17/40: By Thompson’s Dairy, Inc. for Account $43.38 
7/30/40 Judgment for plaintiff;” in spite of the fact that 
the plaintiff had both written and personally called upon 
the defendant in 1945 and again in 1947 and had also re¬ 
ceived a personal telephone call from a representative 
of the defendant just a few weeks prior to said paper 
41 writing and reported that these suits had been paid 
in full by her in 1942 and that her record should be 
adjusted accordingly. 

4. The aforesaid allegations are untrue and false and 
the defendant knew them to be such at the time it made 
said allegations. As a result thereof the plaintiff has 
been greatly harmed and damaged in her good name and 
reputation in the community where she resides and 
throughout the United States. 

5. The plaintiff has suffered physically and mentally 
because of the aforesaid libelous allegations and has lost 
employment and has suffered other damages all because of 
the libelous acts of the defendant. 

6. Plaintiff further states that the contents of said 
written instruments were malicious, inaccurate and untrue 
and that information similar to said contents has been 
given by the defendent to a number of other persons and/or 
organizations on, to-wit, December 29, 1948, and on other 
divers occasions theretofore; that the defendant is con¬ 
tinuing to give said information; that the defendant is con¬ 
tinuing to give said information to various persons and/or 
organizations to the detriment and injury of the plaintiff. 

7. That the plaintiff has made request upon the defendant 
to correct the untrue statements but the defendant has 
ignored said request and has continued to give out said 
libelous statements; that the defendant’s actions in pub¬ 
lishing said libelous statements is unlawful, malicious and 
with intent to injure the plaintiff. 

8. The plaintiff has suffered irreparable damage and 
she will continue to suffer irreparable damage unless this 
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Court enjoins said defendants from issuing said informa¬ 
tion, 

WHEREFORE, plaintiff prays as follows: 

1. That she be "awarded a judgement against the de¬ 
fendant in the amount of $50,000.00 for compensatory and 
punitative damages. 

2. That a temporary and permanent injunction be 
granted to the plaintiff against the defendant to restrain 
the defendant from issuing any further said false and un¬ 
true statement against the plaintiff. 

42 3. That an Order be issued requiring the defend¬ 

ant immediately to deliver to this Court for de¬ 
struction in the presence of both plaintiff and defendant 
any and all records and reports of whatsoever kind com¬ 
piled and/or secured from all other sources, of whatsoever 
kind containing said libelous statements. 

4. That the said records be destroyed in their entirety 
by the Court in the presence of the plaintiff and the de¬ 
fendant. 

5. That the defendant, its employees, servants and at¬ 
torneys be permanently and forevermore restrained from 
investigating, or giving information, or receiving informa¬ 
tion of any nature whatsoever regarding the plaintiff as 
Susie V. Watwood, or as Mrs. Susie Watwood Cohen, or 
as Mrs. Jacob M. Cohen. 

6. Plaintiff prays that she be given any and all other 
relief which she may be entitled to under this action. 

/s/ Susie V. Watwood 

• * * * 

45 Filed Dec 5 1949 Harry M. Hull, Clerk 

Motion to Dismiss or in the Alternative to 

Strike 

The defendant moves as follows: 

1. - To dismiss the action because the complaint fails to 
state a against the defendant upon which relief can 

be granted. 
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2. In the alternative, to strike all averments of the 
| 7 

complaint with respect to the alleged debts, suits and 
judgments against the plaintiff and to strike prayers 2 
to 6 severally of the complaint. The defendant says, that 
it is not libel to write of a person who is not a trader or 
a merchant or engaged in an occupation where credit is 
essential to success, that such person owes a debt and that 
the relief prayed for in prayers 2 to 6 can not be granted 
in a libel suit or in a court of equity. 

3. In the alternative, to strike the averments of para¬ 
graph 6 of the complaint to the effect that information 
similar to the other alleged publication has been given by 
the defendant to a number of other persons and/or organi¬ 
zations. The defendant says that it is necessary to set 
out the alleged libel, that the plaintiff’s construction of 
what may be similar is a conclusion and not an averment 
of fact and the allegation that it was given on other divers 

occasions is not such an averment as could give the 
46 plaintiff any damage or distress of mind or such a 
one as the defendant can answer. 

/s/ H. Winship Wheatley 
/s/ H. Winship Wheatley, Jr. 

• • • • 

48 Filed Dec 5 1949 Harry M. Hull, Clerk 

Points and Authorities in Support of Motion 
to Dismiss or vn the Alternative to Strike 

It is respectfully submitted that a writing containing a 
statement that one owes a debt is not libel. 

• • • • 

The opening line of the complaint here says: “the 
plaintiff comes in her maiden name.” No further allega¬ 
tion is made as to her marital status but the natural in¬ 
ference of this averment is that she had been married. 
The complaint is apparently, inter aba, based on an alle- 
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gation to the effect that she had a child attending school. 
In these days when 20% of the marriages end in divorces 
and in many of them the wife resumes her maiden name, 
it is certainly no libel to say that she had a child attend¬ 
ing school. Such a child may have been her own as an 
honored mother; it may have been an adopted child who 
called her mother; it may have been a step child whom she 
loved who called her mother; it may have been that she 
was a widow; it may have been a number of other possi¬ 
bilities but the whole world is in a sad condition if it is 
libel to say that a married woman is a mother. When 
analyzed, that is what this complaint says. 

50 The averments of paragraph 6 of the complaint 
with respect to similar alleged libels seems to be 
based on a theory that the pleader can satisfy the require¬ 
ment of the law by pleading conclusion rather than ulti¬ 
mate facts. 

Neither is there anything in the complaint to show how 
the plaintiff could have been damaged by anything that 
the defendants addressed to Neil Burkenshaw. His rela¬ 
tion to this whole subject matter is not shown in the com¬ 
plaint nor how the plaintiff could suffer any damages by 
statements made to Mr. Burkenshaw. 

It is respectfully submitted that the complaint does not 
state a claim against the defendant upon which a relief 
can be granted and that it should be dismissed. 

Respectfully submitted, 

/s/ H. Winship Wheatley 
/s/ H. Winship Wheatley, Jr. 

Attorneys for Defendant 
• • • • 
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61 Filed Dec 12 1949 Harry M. Hull, Clerk 

Points and Authorities in Support of Motion 
in Opposition to Motion to Dismiss or in 
the Alternative to Strike 

• • # • 

64 Plaintiff who is known both by her maiden name 
and her married name, which was disclosed in 
prayer No. 5 of plaintiff’s complaint, does not, for reasons 
not germane to the issues here, use her married name in 
business and employment; 

• * • • 

/s/ Susie V. Watwood 
* • • • 

95 Filed Jan 31 1950 Harry M. Hull, Clerk 

Order 

Upon consideration of the affidavit of poverty filed herein 
on January 16, 1950 by Susie V. Watwood and her request 
that counsel be appointed to represent her, it is by the 
Court this 31st day of January, 1950 
ORDERED that Edward B. Williams, a member of the 
Bar of this Court is hereby requested to represent Susie 
V. Watwood in the above entitled cause. 

/s/ Edw’ard M. Curran 
Judge 

• • • • 


96 Filed Mar 8 1950 Harry M. Hull, Clerk 

The Clerk of said Court will please enter my ap¬ 
pearance as attorney for the plaintiff Susie V. Wat¬ 
wood in the above entitled cause. 

/s/ Edward Bennett Williams 

• • • • 
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97 Filed Mar S 1950 Harry M. Hull, Clerk 

Order Granting Motion to Dismiss * * * 

Upon consideration of the various motions pending 
herein, it is by the Court this Sth day of March, 1950 
ORDERED as follows: 

1. The defendant’s Motion to Dismiss is granted with 
leave to the plaintiff to file an amended complaint within 
15 days. 

• • • • 

/s/ Bumita Shelton Matthews 
Judge 

No Objection: " 

/s/ Edward B. Williams 
Atty for PL 

• * • • 

98 Filed Mar 15 1950 Harry M. Hull, Clerk 

Motion to Rehear and Motion to 
Vacate Order 

Comes now the plaintiff in the above entitled cause and 
demands that the Order dated March 8, 1950 Granting 
Motion to Dismiss * * * be vacated * * * 

/s/ Susie V. Watwood 

• • * • 

104 Filed Mar 23 1950 Harry M. Hull, Clerk 

The Clerk of said Court will please enter plaintiff’s 
MOTION FOR REHEARING AND TO VACATE 
ORDER filed March 15, 1950, withdrawn. 

/s/ Edward Bennett Williams 
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106 Filed Mar 31 1950 Harry M. Hull, Clerk 

Amended Complaint 
(Libel) 

1. Jurisdiction is founded on the Code of Laws for the 
District of Columbia, and the amount in controversy ex¬ 
ceeds $3,000.00, exclusive of interest and costs. 

2. The Plaintiff is an accountant and earns her living 
by practicing accountancy. The defendant, Stone’s Mer¬ 
cantile Agency, Inc., is a corporation doing business in the 
District of Columbia. Part of the defendant’s business 
consists of providing to subscribers of its services facts 
relating to the credit standing and business repute of per¬ 
sons in the community. 

3. During 1948 and 1949 the ^fendant published and 
uttered certain untrue and libellous reports of and about 
the plaintiff, and on or about December 29,1948, at the re¬ 
quest of one Neil Burkinshaw, one of defendant’s sub¬ 
scribers, the defendant prepared a report about the plain¬ 
tiff. This report was, cn or about the aforesaid date, trans¬ 
mitted to the said Neil Burkinshaw who read said report. 
A copy of the aforesaid report is attached hereto as Ex¬ 
hibit “A” and made a part of this complaint. 

4. Among other items, the aforesaid report sets out 
the following libellous statements: 

“WATWOOD, Miss Susie V.”; “Res. 1620 Fuller Street, 
N. W., Washington, D. C. (1941) Dupont 0108;” 

107 “. . . claims to be single.”; “Miss Watwood is re¬ 
ported to have one child attending school. Accord¬ 
ing to informants the childs name is Gwen Cohen.”; “D. C. 
Civil Suit, 3/27/42: Susie V. Watwood vs. Jacob M. Cohen 
for damage for breech of promise to marry, $50,000.00.” 
(sic) 

5. The above quoted parts of the aforesaid report give 
rise to the natural inference that the plaintiff is unmarried, 
is the mother of a child bom out of wedlock, and that 
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Jacob M. Cohen is the child’s father, all of which is wholly 
untrue and false. 

6. Prior to the publication of the aforesaid libellous 
report, plaintiff had put the defendant on notice of the 
untruth of the aforesaid statements and the untruth of 
the inferences to be derived from these untrue statements, 
but defendant nevertheless published the same with deliber¬ 
ate and wilfull malice. 

7. As a result of the publication of the aforesaid re¬ 
port, the plaintiff’s character has been defamed and she 
has been held up to public contempt and ridicule. Further, 
she has suffered great mental anguish, has had difficulty 
in obtaining employment as an accountant, and her pro¬ 
fessional standing has been and will be seriously injured. 

8. WHEREFORE, plaintiff demands compensatory 
damages against the defendant in the amount of $25,000.00 
and punitive damages in the amount of $50,000.00, as well 
as the costs of this suit. 

CHASE AND WILLIAMS 

By /s/ Edward Bennett Williams 

• • • • 

268 Filed May 24 1950 Harry M. Hull, Clerk 

Answer to Amended Complaint 

Comes now the defendant Stone’s Mercantile Agency, 
Inc., a corporation, and for answer to the amended com¬ 
plaint filed herein states as follows: 

First Defense 

The amended complaint fails to state a claim against 
the defendant upon which relief can be granted. 

Second Defense 

1. The defendant admits the allegation contained in 
paragraph numbered 1 of the amended complaint. 
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106 Filed Mar 31 1950 Harry M. Hull, Clerk 

Amended Complaint 
(Libel) 

1. Jurisdiction is founded on the Code of Laws for the 
District of Columbia, and the amount in controversy ex¬ 
ceeds $3,000.00, exclusive of interest and costs. 

2. The Plaintiff is an accountant and earns her living 
by practicing accountancy. The defendant, Stone’s Mer¬ 
cantile Agency, Inc., is a corporation doing business in the 
District of Columbia. Part of the defendant’s business 
consists of providing to subscribers of its services facts 
relating to the credit standing and business repute of per¬ 
sons in the community. 

3. During 1948 and 1949 the defendant published and 
uttered certain untrue and libellous reports of and about 
the plaintiff, and on or about December 29, 1948, at the re¬ 
quest of one Neil Burkinshaw, one of defendant’s sub¬ 
scribers, the defendant prepared a report about the plain¬ 
tiff. This report was, on or about the aforesaid date, trans¬ 
mitted to the said Neil Burkinshaw who read said report. 
A copy of the aforesaid report is attached hereto as Ex¬ 
hibit “A” and made a part of this complaint. 

4. Among other items, the aforesaid report sets out 
the following libellous statements: 

“WATWOOD, Miss Susie V.”; “Res. 1620 Fuller Street, 
N. W., Washington, D. C. (1941) Dupont 0108;” 

107 “. . . claims to be single.”; “Miss Watwood is re¬ 
ported to have one child attending school. Accord¬ 
ing to informants the childs name is Gwen Cohen.”; “D. C. 
Civil Suit, 3/27/42: Susie V. Watwood vs. Jacob M. Cohen 
for damage for breech of promise to marry, $50,000.00.” 
(sic) 

5. The above quoted parts of the aforesaid report give 
rise to the natural inference that the plaintiff is unmarried, 
is the mother of a child bom out of wedlock, and that 
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Jacob M. Cohen is the child’s father, all of which is wholly 
untrue and false. 

6. Prior to the publication of the aforesaid libellous 
report, plaintiff had put the defendant on notice of the 
untruth of the aforesaid statements and the untruth of 
the inferences to be derived from these untrue statements, 
but defendant nevertheless published the same with deliber¬ 
ate and wilfull malice. 

7. As a result of the publication of the aforesaid re¬ 
port, the plaintiff’s character has been defamed and she 
has been held up to public contempt and ridicule. Further, 
she has suffered great mental anguish, has had difficulty 
in obtaining employment as an accountant, and her pro¬ 
fessional standing has been and will be seriously injured. 

8. WHEREFORE, plaintiff demands compensatory 
damages against the defendant in the amount of $25,000.00 
and punitive damages in the amount of $50,000.00, as well 
as the costs of this suit. 

CHASE AND WILLIAMS 

By /s/ Edward Bennett Williams 

• • • • 

268 Filed May 24 1950 Harry M. Hull, Clerk 

Answer to Amended Complaint 

Comes now the defendant Stone’s Mercantile Agency, 
Inc., a corporation, and for answer to the amended com¬ 
plaint filed herein states as follows: 

First Defense 

The amended complaint fails to state a claim against 
the defendant upon which relief can be granted. 

Second Defense 

1. The defendant admits the allegation contained in 
paragraph numbered 1 of the amended complaint. 
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2, The defendant alleges that it is without knowledge 
or information sufficient to form a belief as to the truth 
of the allegation contained in paragraph numbered 2 of 
the amended complaint that “plaintiff is an accountant 
and earns her living by practicing accountancy”. The 
defendant admits the remaining allegations contained in 
paragraph numbered 2 of the amended complaint. 

3. The defendant says that, during the year 1948, the 
defendant issued and delivered only two mercantile re¬ 
ports respecting the plaintiff, one of said mercantile re¬ 
ports was issued on or about October 14, 1948, and the 
other mercantile report was issued on or about December 
29, 1948; the mercantile report issued on or about October 

14, 1948, did not contain any statement with respect 
269 to a child attending school or the name of a child. 

The defendant says that, prior to and on or about 
December 29, 1948, one Neil Burkinshaw was one of the 
defendant’s subscribers for mercantile reports and that 
the contract between the defendant, as Agent, and said 
Neil Burkinshaw, as Subscriber, provided that * # the 
Subscriber shall treat in strict confidence all information 
received from the Agent, protecting from disclosure the 
identity of the latter, and in no circumstances allowing a 
person to become apprised of information furnished on 
him by the Agent * * The defendant says that, on 

or about December 29, 1948, at the request of Neil Bur¬ 
kinshaw, by his agent duly authorized, a mercantile re¬ 
port respecting the plaintiff was prepared by the defend¬ 
ant for said Neil Burkinshaw and sent to said Neil Bur¬ 
kinshaw and Exhibit “A” attached to the amended com¬ 
plaint is a substantial copy of the face of said mercantile 
report but the reverse side of said mercantile report con¬ 
tained wording similar to the above quoted provisions 
of defendant’s contract with said Neil Burkinshaw. The 
defendant says that the said mercantile report respecting 
the plaintiff issued by the defendant was given by the 
defendant to its subscriber in strict confidence, subject to 
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contractual stipulations between the defendant and its 
subscriber, for use in the legitimate course of the busi¬ 
ness of such subscriber and exclusive information of such 
subscriber, and was not published by the defendant for 
any other purpose. The said mercantile report was ob¬ 
tained at the request, inducement and solicitation of one 
Maurice A. Guervitz, who was then attorney for the plain¬ 
tiff, who requested said Neil Burkinshaw, through his 
agent, to obtain said mercantile report from the defend¬ 
ant; the said Maurice A. Guervitz, had previously signed, 
as Subscriber, a contract with the defendant, which con¬ 
tract contained provisions identical in terms with the 
above quoted provisions of the defendant’s contract with 
said Neil Burkinshaw; said mercantile report was not 
read by said Neil Burkinshaw or his agent; the said mer¬ 
cantile report was given to said attorney for the plaintiff; 
the said mercantile report was read only by the said at¬ 
torney for the plaintiff and the plaintiff; if said mer¬ 
cantile report was published, publication of said 
270 mercantile report was only‘by act of the plaintiff 
and said attorney for the plaintiff. Except as 
stated hereinabove, the allegations contained in paragraph 
numbered 3 of the amended complaint are denied. 

4. The defendant admits that, among other items, the 
mercantile report respecting the plaintiff prepared by the 
defendant as aforesaid contains the statements quoted in 
paragraph numbered 4 of the amended complaint but the 
defendant says the statements so quoted are not libelous. 

5. The plaintiff is a married woman, the wife of Jacob 
M. Cohen; she lived with Jacob M. Cohen and the mar¬ 
riage still exists; notwithstanding her marital status, she 
brings this suit and holds herself out otherwise by her 
maiden name; whatever embarrassment plaintiff has suf¬ 
fered has been caused by the fact that she as a married 
woman persists in violating accustomed practices by the 
use of her name as a single woman. Except as stated 
hereinabove, the averments contained in paragraph num¬ 
bered 5 of the amended complaint are denied. 



6. The defendant denies the allegations contained in 
paragraph numbered 6 of the amended complaint and says 
the statements contained in said mercantile report re¬ 
flected information given the defendant and snch state¬ 
ments were made by the defendant in good faith. 

7. The defendant denies the allegations contained in 
paragraph numbered 7 of the amended complaint. 

8. The defendant denies the right of the plaintiff to 
recover from the defendant the amounts demanded in 
paragraph numbered 8 of the amended complaint or any 
other amount. 

Third Defense 

Except as to the alleged cause of action based on the 
report allegedly prepared by the defendant on ot about 
December 29, 1948, made a part of the amended complaint 
by Exhibit “A” attached thereto, which alleged cause of 
action is denied by the defendant, the right of ac- 

271 tion set forth in the amended complaint did not 
accrue within one year next before the commence¬ 
ment of this action. 

/s/ H. Winship Wheatley 
/s/ H. Winship Wheatley, Jr. 

Attorneys for Defendant 

• • • • 

272 Filed May 24 1950 Harry M. Hull, Clerk 

Defendant’s Motion for Summary Judgment 

Now comes the defendant by its attorneys and moves 
the Court for a Summary Judgment in favor of the de¬ 
fendant under Rule FRCivP 56 on the ground that there 
is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of 
law. 

It is respectfully submitted that when the matter is 
analyzed it is found that there is no genuine ground 
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upon which there can be a judgment for the plaintiff and 
consequently there should be a judgment for the defend¬ 
ant. 

/s/ H. Winship Wheatley 
/s/ H. Winship WTieatley, Jr. 

Attorneys for defendant 

• • • • 

274 Filed May 24 1950 Harry M. Hull, Clerk 

Points and Authorities in Support of 
Motion for Summary Judgment 

* * * * 

She testified (Pages 17 and 18 of her testimony) that 
she was married to Jacob M. Cohen and lived with him 
at the Shoreham Hotel in this city and the marriage still 
exists (page 22). 

This is not the only unusual thing about the plaintiff’s 
position. Although she is a married woman, she uses her 
maiden name and even brings this suit as such. Perhaps 
this might be the mode in Hollywood but the general 
public has not yet accepted this practice and still looks 
upon it as unusual. Perhaps this is the cause of her 
sensitiveness. 

To hold that it was libelous to say that a married 
woman had a son would impugn the integrity and virtue 
of the mothers of every son. Think what the world would 
be in seventy-five or eighty years if married women did 
not have children. 

The testimony shows that the report of which she com¬ 
plains was obtained, through her counsel. (Page 9 of 
Guervitz’s testimony). Her lawyer asked Mr. Dennis 
Collins to obtain it. (Page 11 of Guervitz’s testimony). 
Mr. Dennis Collins who is associated with Mr. Neil 

275 Burkinshaw got it from Stone’s (Pages 11 and 12 
of Collins’ testimony). Her lawyer had previously 

had a contract with Stone’s Agency in which he agreed, 
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“the Subscriber shall treat in strict confidence all infor¬ 
mation received from the Agent, protecting from dis¬ 
closure the identity of the latter, and in no circumstances 
allowing a person to become apprised of information fur¬ 
nished on him by the Agent”. (Exhibit A to Guervitz’ 
testimony). 

Burkinshaw had a similar contract (Exhibit B of Bur¬ 
kinshaw’s testimony). He testified that he never saw the 
report (Pages 7 and 8 of Burkinshaw’s testimony). Col¬ 
lins was doubtful whether he had ever read it (Page 11 
of Collins ’ testimony). The defendant had furnished the 
report to no one other than Burkinshaw (Stone’s testi¬ 
mony Page 22). The only persons who could have read 
it were Guervitz, who was Mrs. Cohen’s attorney, and 
Mrs. Cohen herself. Since she herself, through her at¬ 
torney, had obtained it and no one saw it or remembered 
it but herself, how could she be damaged? 

Whatever alleged mental distress she suffered was 
caused by her own act in seeking a report on herself. 
She surely was not damaged in any other persons esti¬ 
mation that could have given her any mental distress. 

Extended testimony has been taken and at the oral 
argument will be analyzed but when the case is briefed 
it can be said of the testimony that all there is to the 
case is an allegation that the defendant said of a married 
woman that she had a son and nobody but the married 
woman and her attorney even read or remembered the 
report. 

All testimony taken under the discovery rule can be 
considered by the Court on a Motion for Summary Judg¬ 
ment. 

276 “American Airlines, Inc., a corporation, vs Violet 
Ulen, No. 9921, United States Court of Appeals, 
Decided September 26,1949.” 

Respectfully submitted, 

/s/ H. Winship Wheatley 
/s/ H. Winship Wheatley, Jr. 

Attorneys for Defendant 




35 A 


• * • * 

314 Filed Jul 28 1950 Harry M. Hull, Clerk 

Summary Judgment for Defendant 

This cause came on to be heard on the defendant’s Mo¬ 
tion for Summary Judgment filed herein and it appearing 
to the Court that the pleadings and depositions on file 
show that there is no genuine issue as to any material 
fact and that the defendant is entitled to a judgment as 
a matter of law, it is by the Court this 28th day of July, 
1950, 

ADJUDGED, ORDERED and DECREED as follows: 

Judgment be and is hereby entered in favor of the 
defendant, with costs against the plaintiff, with leave to 
the plaintiff to file a motion to vacate judgment and for 
permission to file an amended complaint. 

/s/ James R. Kirkland 

Judge 

No objection as to form. 

Edward Bennett "Williams 
Atty for Plaintiff 

* * # # 

317 Filed Jul 31 1950 Harry M. Hull, Clerk 

Motion to Vacate Judgment amd to Permit 
Plaintiff to File an Amended Complamt 

Comes now the plaintiff in the above entitled cause and 
moves the Court to vacate judgment dated July 26, 1950 
in favor of defendants and to permit plaintiff to file an 
amended complaint * • * 

/s/ Susie V. Watwood 

* * # * 
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337 Filed Aug 21 1950 Harry M. Hull, Clerk 

Ord,er Grantmg Plaintiff Leave to File Amended 
Complaint * * * 

Upon consideration of the plaintiff’s motion to vacate 
judgment and to permit plaintiff to file an amended com¬ 
plaint, filed herein on the 31st day of July, 1950, it is by 
the Court, this 21st day of August, 1950, 

ORDERED as follows: 

1. The plaintiff’s motion to file an amended complaint, 
as proposed by copy attached to said Motion, as a Second 
Amended Complaint, be, and hereby is, granted. 

• • • • 

/s/ James R. Kirkland 
Judge 

• • • • 

334 Filed Aug 10 1950 Harry M. Hull, Clerk 

The Clerk of said Court will please enter my 
name as appearing in proper person in the above entitled 
cause. 

/s/ Susie V. Watwood 

* • * • 

333 Filed Aug 4 1950 Harry M. Hull, Clerk 

The Clerk of said Court will please withdraw the name 
of Edward Bennett Williams as counsel of record for 
plaintiff in the above captioned case. 

I consent: 

/s/ Susie V. Watwood 
Approved: 

/s/ James R. Kirkland 
Judge 

August 3, 1950 

/s/ Edward Bennett Williams, 

• • • • 

Attorney for Plaintiff. 
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• • • • 

381 Filed Sep 8 1950 Harry M. Hull, Clerk 

Motion for Summary Judgment on Amended Complaint 
(Second Amended Complaint) 

Now comes the defendant by its attorneys and moves 
the Court for a Summary Judgment on the Amended 
Complaint (Second Amended Complaint) in favor of the 
defendant under Rule FRCivP 56 on the ground that 
there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a 
matter of law. 

It is respectfully submitted that when the matter is 
analyzed it is found that there is no genuine ground upon 
which there can be a judgment for the plaintiff and con¬ 
sequently there should be a judgment for the defendant. 

/s/ H. Winship Wheatley, 

/s/ H. Winship Wheatley, Jr., 
Attorneys for Defendant. 

• • * • 

383 Filed Sep 8 1950 Harry M. Hull, Clerk 

Points and Authorities in Support of Motion for Sum¬ 
mary Judgment on Amended Complaint (Second 
Amended Complaint) 

The file in this action has become so repetitious that 
the defendant is reluctant to add to the confusion. 

The same points are made inter alia by this motion 
as were presented by “Motion to Dismiss or in the Al¬ 
ternative to Strike” filed to the original complaint, the 
basis of the Order of March 8, 1950, and “Defendant’s 
Motion for Summary Judgment” filed on or about the 
23rd day of May, 1950, the basis of the Summary Judg¬ 
ment entered herein on the 28th day of July, 1950. The 
Points and Authorities submitted with the Motions re- 
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ferred to above are respectfully incorporated herein by 
reference. 

The alleged cause of action is barred by the Statute 
of Limitations. D. C. Code, Art. 12, Section 201. 

• • • • 

Respectfully submitted, 

/s/ H. Winship Wheatley, 

/s/ H. Winship Wheatley, Jr., 
Attorneys for Defendant. 


390 Filed Sep 15 1950 Harry M. Hull, Clerk 

Memorandum of Points o/nd Authorities in Support of 
Plaintiff’s Opposition to Defendant’s Motion for 
Summary Judgment 

• * • # 

392 (8) Plaintiff’s married name of Cohen is on the 

mail box in the lobby of the Apartment Building 
in which she lives; is on file in the personnel offices of 
the organizations where she has been, and now is em¬ 
ployed; and appears on any necessary legal documents. 

• • • • 

/s/ Susie V. Watwood 

« • • • 

502 Filed Oct 20 1950 Harry M. Hull, Clerk 

Motion for Stay of Judgment.; * * * 

Plaintiff moves the court for a stav of entrv of sum- 

m/ mi 

mary judgment in favor of defendant, for a rehearing 
of plaintiff’s opposition to defendant’s motion for sum¬ 
mary judgment, * • * 

1. The record is replete with the fraud, collusion, and 
corruption of defendant, counsel, and the court, and the 
District Attorney of the United States for the District 
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of Columbia for the purpose of suppressing evidence and 
depriving plaintiff of her right to redress for persecution 
and damages at the hands of said defendants and at¬ 
torneys. 

2. The courts decision is contrary to law and fact. 

3. Plaintiff has been denied her right to due process 
of law and trial by jury, as provided by the Amendment 
14, section 1 of the Constitution of the United States. 

4. Plaintiff is employing counsel to properly present 
her cause before the Court because the court has denied 
her her right to represent herself. 

5. And for other reasons to be made known at the 

hearing of this motion. 

# * * * 

/s/ Susie V. Watwood 

• • « • 

515 Filed Oct 27 1950 Harry M. Hull, Clerk 

Order Denying “Motion for Stay of Judgment; * * * 

Upon consideration of the plaintiff’s ‘‘motion for stay 
of judgment; * * * it is by the Court this 27th day of 
October, 1950, 

ORDERED that the plaintiff’s motion for stay of 
judgment; for a rehearing of plaintiff’s opposition to 
defendant’s motion for summary judgment; * * * be, and 
the same hereby is, denied. 

Alexander Holtzoff, 

Judge. 

• • • • 

533 Filed Jan 9 1951 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law of 
the Summary Judgment of July 26,1950 

The court having considered the pleadings, depositions, 
and record herein, and the hearing of this cause on July 
26,1950, makes the following: 
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Findings of Fact 

The Court finds that there was no publication of the 
alleged libel to one Neil Burkinshaw, and accordingly, 

Conclusions of Law 

1. That the Court has jurisdiction of the matter, as 
the alleged libel occurred in this jurisdiction and the 
parties are residents of this jurisdiction. 

2. That a summary judgment is hereby granted dis¬ 
missing the above complaint as to the alleged libel by one 
Neil Burkinshaw, and with leave to file an amended com¬ 
plaint. 

/s/ James R. Kirkland 
Judge 

Dated: January 9, 1951 

• • • • 

534 Filed Jan 9 1951 Harry M. Hull, Clerk 

Order 

On consideration of the motion to vacate judgment en¬ 
tered July 28, 1950, and to permit plaintiff to file an 
amended complaint and arguments submitted thereon, it 
is this . day of August, 1950 

ORDERED as follows: 

1. That said judgment be vacated and that the amended 
complaint be filed. 

2. That defendants file an answer to the amended com¬ 
plaint within twenty (20) days. 

/s/ James R. Kirkland 
Judge 

Signed this 9th day of January 1951, nunc pro tunc 

/s/ James R. Kirkland 
Judge 

• • • • 
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532 Filed Jan 9 1951 Harry M. Hull, Clerk 

Order 

Upon the application of the plaintiff to withdraw her 
motion for leave to correct the record and for leave to 
file an order vacating the summary judgment entered on 
the docket July 29, 1950, and for good cause shown, it is 
by the court, this day of January, 1951, 

ORDERED, that the motion for leave to correct the 
record and for leave to file an order vacating the sum¬ 
mary judgment entered on the docket, July 29, 1950, be 
and is hereby withdrawn. 


Seen: 


Judge 


/s/ H. Winship Wheatley 
/s/ H. Winship Wheatley, Jr. 

Attorneys for Defendant. 

Above order declined. 

/s/ James R. Kirkland 
Judge 

Dated: January 9,1951 


* • * • 


27 October 19, 1950. 

The above-entitled matter came on for hearing 
on a # # * motion for summary judgment before the Hon. 
ALEXANDER HOLTZOFF, United States District Court 
Judge, sitting in Motions Division No. 1, pursuant to due 

and timely notice to all interested parties: 

• • • • 

31 MR. WHEATLEY: If Your Honor please, this 
arises before Your Honor on a motion for summary 
judgment filed by the defendant. The complaint is for 
libel. The alleged libel charged is the plaintiff was libelled 
by the remarks stated in a credit report. I say that there 
is no genuine issue of fact. The bases for saying that are 
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these, first, that the statement charged is not a libel; 
secondly that the credit report, which is the basis of the 
suit, was initiated and issued at the instigation of the 
plaintiff’s attorney; next, that there has been no publica¬ 
tion of the libel to anyone but the plaintiff and plaintiff’s 
attorney; next that there is no damage to the plaintiff. 

• • • • 

155 Filed May 15 1950 Harry M. Hull, Clerk 

Tuesday, April 25, 1950. 

Deposition of SUSIE V. WATWOOD, a witness of law¬ 
ful p.ge, taken on behalf of the defendant in the above- 
entitled action, 

• * • • 

156 Susie V. Watwood 

• • • • 

Direct Examination 
BY MR. WHEATLEY, JR.: 

157 Q Please state your name. A Susie V. Wat¬ 
wood. 

• • • • 

Q Is it Miss or Mrs.? A Miss. 

• * • • 

159 Q Now, with whom do you live, or who lives with 
7 you? A My mother. 

Q And how long has she lived with you? A Well, she 
came to Washington in the spring of 1938 at the time we 
moved to the Knowlton Apartments. And with the ex¬ 
ception of visits out of town to her various children, she 
has lived with me since, here in Washington. 

Q And she has lived with you while you have been at 
your present address? A Yes. 

Q What is her name? A Mrs. Mary Daniel Wat¬ 
wood. 
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Q And does any one else live with yon, or do you live 
with any one else, in your present apartment? A Yes. 

Q Who is that? A Another member of the family. 

Q And who is that? A One of my nephews. 

* * • • 

160 Q And how old is he, Miss W&twood? A He 

is seventeen years old. 

Q Does he go to school? A Yes. ‘ 

Q And where ? A Central High. 

Q Is he employed? A No. 

Q Is your mother employed? A No. 

• ^ * • 

171 Q * * * Are you married or single? A Yes. 

* • • • 

Q * * * Are you married? A Yes. 

Q And to whom were you or are you married? A 
Jacob M. Cohen. 

Q And when and where were you married? A De¬ 
cember 27, 1940, in the District of Columbia. 

Q And by whom? A Rabbi Metz. 

Q And where was the marriage ceremony performed? 
A At the Shoreham Hotel. 

Q And did you and Mr. Cohen maintain a mari- 

172 tal home here in Washington? A Yes. 

Q And where was that? A At the Shoreham. 
Q At the Shoreham Hotel? A Yes. 

Q And how long did you and Mr. Cohen live together? 
A Approximately seven months. 

• • • • 

Q Did you use any other name besides “Miss Susie 
V. Watwood”? A Only that name and my married name. 

Q And what names did you use? A Mrs. Susie Wat- 
wood Cohen and Mrs. Jacob M. Cohen. 

• • • # 


U- 
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Q Do you normally use the married, or the maiden 
name in your introductions to your customers in the real 
estate business? A My maiden name. 

• • * • 

174 Q Does Mr. Cohen have any children? A Yes. 
Q And who are they? A He has one daughter, 

Mildred Cohen. She is now married, and I don’t know 
her married name. 

• • • • 

175 Q My recollection is that you said you were 
married on December 27, 1940? A That is right. 

Q And in Washington, and by Rabbi Metz? A That 
is right. 

176 Q And to Mr. Jacob Cohen, at the Shoreham 
Hotel? A That is right. 

Q Miss Watwood, does that marriage to Mr. Cohen 
still exist? A Yes. 

Q It has never been dissolved in any way? A No. 

• • • • 

177 Q I understood you to say that your nephew 
who lives in the house with you is going to Central 

178 High School? A That is right. 

Q And he is not employed? A No. 

Q What is the relation of that child to you? You say 
he is your nephew? A He is the son of one of my 
younger sisters, Mrs. Beulah Y7 atwood Keener Half acre 
and Ross Fulton Keener, of Birmingham, Alabama. 

Q He is vour mother’s grandchild? A My mother’s 
grandchild, that is right. 

Q And he has lived in vour home for how long? A 
For quite a while. 

Q Are his parents living? Are the child’s parents 
living? A Yes, they are living. * * • 

Q And how long has he been living with you? 

MR. WILLIAMS: You should answer the question. 



THE WITNESS: He has been living with us for sev¬ 
eral years. 

BY MR. WHEATLEY, JR.: 

Q Ever since you have lived at your present address? 
A Not all the time. He has been out of Washington off 
and on since that time. His parents are divorced, and 
both have remarried. 

179 Q And he has been living with you and your 
mother since the divorce of his parents; is that it? 
A Most of the time; or, rather, since his mother’s second 
marriage. 

• • * • 

Q Did you buy some furniture when you came to Wash¬ 
ington? A Yes. 

Q And from what firm? A I bought some from sev¬ 
eral different firms. I don’t recall the different ones. 

Q Were all of your accounts paid in proper order? 
A Most of them were cash purchases. 

Q Were there any that were not? A Yes. There was 
one that, after I had it a while, through mutual agreement 
they took the furniture back. 

Q What firm was that? A I believe that was Lans- 
burgh’s. 

Q And they took the furniture back? A Yes. The 
furniture didn’t fit my apartment. 

Q About when was that? A That was 1938 or ’39. 

Q About November 1938? A I couldn’t be sure of the 
date of that. 

Q Do you remember when you made the last payment 
to them? A No, I don’t. 

Q Were there any other houses that took their furniture 
back? A No. 

Q Were there any occasions when a suit was filed 
against you respecting any claims or debts? A Yes. I 
had three suits filed against me. 

Q Who filed them, and -when, and what were they, 
approximately? A Two were for rent. 
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Q Which were they, Miss Wat wood? A I think it 
was B. F. Saul, and—I can’t think of the name of the 
other one. 

Q Was there a Schneider firm? A Yes. 

Q And do you remember when the Schneider firm suit 
was filed? A I don’t remember the exact date of that. 

Q Was that for rent? A Yes. 

Q Was there a judgment in that case? A No. 

Q Do you remember the date the case was dismissed 
or the judgment satisfied? A The suit was filed while I 
was a little behind in my rent, when I was sick or unem¬ 
ployed, and they refused to take partial payments to bring 
it up to date. After they filed the suit, as I recall, they 
sent it back to the files. 

Q It was eventually paid off? A Yes, it has been 
paid off. It was paid in 1942. 

Q Do you know when the record was satisfied? A I 
don’t recall the exact date of that. 

Q Would you know that it was not satisfied until about 
November 4, 1949? A That might have been. I don’t 
know. 

Q That is probable? Now, what happened to the Saul 
Company’s suit? A That one was on the same basis. 
They filed and then withdrew the suit in that case. I had 
sublet the apartment, and the people moved out without 
paying the rent. • • * 

Q Miss Watwood, was there any other suit filed against 
vou? A Yes, about the same time these other bills were 
filed, there was a $44-something bill by the dairy company. 

Q That is Thompson’s Dairy? A Thompson’s Dairy. 
That is the only one, I believe, judgment was taken on. 
That, I believe, also was paid in 1942. * * * 

• • • • 

199 • Q Miss Watwood, you filed a suit in the District 
Court in March of 1942 against Jacob M. Cohen, 
did you not? A I employed an attorney to secure a 
divorce or annulment of my marriage to Mr. Cohen, and 
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for some unaccountable reason he filed a breach of promise 
suit, which is the one you are referring to there. 

Q That is the suit you were referring to. As a matter 
of fact, it was filed as a suit for breach of promise; is 
that right? A That is right. 

Q And the amount claimed in that was $50,000, was 
it not? A Yes. 

Q And has that suit been disposed of? A I ordered 
my attorney to withdraw the suit and proceed with 

200 the divorce proceedings. He withdrew from the case, 
and I dismissed the suit. 

Q And there was an order of dismissal filed in that 
case in November, 1942, was there not? A That is right. 

Q So that the case has been terminated? A That is 
right. 

Q And then you say that you asked him to file a divorce 
suit? A He should have filed a divorce suit, was sup¬ 
posed to have filed a divorce suit, instead of that. 

Q Has there been a divorce suit filed? A I filed a 
suit for divorce acting as my own attorney; and, not being 
familiar with the procedure, it apparently was not in 
order, and I employed an attorney to handle it. He with¬ 
drew’ that suit and was intending to file for the divorce, 
but didn’t proceed with it, and it is still in that state at 
the present time. 

Q In other words, there is no suit pending at the 
present time? A There is no suit pending at this time 
against Mr. Cohen for divorce. 

Q And the breach of promise suit that was filed has 
been dismissed? A Yes. That suit should never have 
been filed, because it was an erroneous action. 

201 Q Well, you mean your instructions to the at¬ 
torney were that it shouldn’t have been filed, but 

as a matter of fact it was filed? A It was filed, yes. 

• • • • 





209 Q Miss Watwood, is the Exhibit A, which is 
appended to the amended complaint, a copy of the 

report to which you refer in paragraph 3 of the amended 
complaint? A Yes. Let me see that. Yes, that is the 
copy of the report that I am referring to. 

Q Do you have the original of that report? A Yes, 
my attorney has. 

Q And from whom did you receive it? A I received 
it from Maurice A. Guervitz. 

• • • • 

210 Q Miss Watwood, Mr. Guervitz has an office in 
the Denrike Building at 1010 Vermont Avenue, 

does he not? A Yes. 

• • • • 

Q And when was he first employed as vour attorney? 
A I don’t remember the exact date I employed him. 

* • • • 

Q Do you know how he obtained the report? A No. 
Q How did he turn it over to you? Or was it turned 
over by him to you? A Yes, he turned it over to me. 

• • • • 

212 Q At the time it was given to you, was Mr. 
Guervitz then your attorney? A I don’t see that 

that has anything to do— 

MR. WILLIAMS: I think it does, Miss Wat- 

213 wood. You should answer that question. 

THE WITNESS: At the time he showed me the 
report, he was mv attorney. 

BY MR. WHEATLEY, JR.: 

Q At the time you received the report, was Mr. Guer¬ 
vitz your attorney? A Yes. 

• • • • 

Q Did you request Mr. Guervitz to obtain the report 
from Stone’s Mercantile Agency which you say is copied 
in Exhibit A to the amended complaint? 



MR. WILLIAMS: I think this question is going into 
a matter that is privileged again. If Miss Watwood wants 
to answer it, I certainly don’t have any reluctance, and I 
tell her that she may answer it or not as she chooses. 
But again it is directed to a matter that is confidential 
between Mr. Guervitz and Miss Watwood. • • * 


215 Q Do you have any information as to any one 
else having read the report except you and Mr. 
Guervitz? A I don’t have any direct information, but 
people who prepared the report and people who received 
it through the mails saw it. 

Q And who were they, Miss Watwood, that you know? 
A I don’t know, but I know somebody had to handle it 
in order to put it through. 


Q You have no personal information? A No. 

Q Do you have with you the original of the report of 
which you say Exhibit A is a copy? 

MR. WILLIAMS: Yes,I have it. 

MR. WHEATLEY, JR.: May we see it, please? 

MR. WILLIAMS: Yes, (handing). That is in all re¬ 
spects the same as Exhibit A, Mr. Wheatley, which is 
attached to the amended complaint. 


217 MR. WILLIAMS: I will stipulate with you that 
the back of this report, which is the report re¬ 
ferred to in Exhibit A of the amended complaint filed 
herein, may go in as part of this record. 

MR. WHEATLEY: That is all right, sir. There is 
stipulation of counsel that the reverse side of the 

218 original document of Exhibit A attached to the 
amended complaint will be admitted in evidence. 

MR. WILLIAMS: And I think we can both agree that 
the inked-in portion is not material, and therefore that 
that is not included as part of the exhibit that goes into 
evidence. 
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MB. WHEATLEY, JR.: And we may, for conveni¬ 
ence, Mr. Williams, compare that photostat. I think there 
is only one correction. It is 1948 instead of 1949. 

Mr. Williams, if yon prefer, w’e would be very happy 
if yon just had a photostat made of that, rather than 
using the one we have there. I think there is only the 
change from 1948 to 1949, but if there is anything else we 
would appreciate it if you would have a photostat of the 
back made and substitute it, for the record. 

• • • • 

237 Defendants Ex. No. 1 for Identification 

STONE’S MERCANTILE AGENCY, Inc. 

• • • • 

Do This Every Time 

It is of the greatest importance to us that you return 
this report or telephone one of our Service Managers, if 
the information contains any inaccuracy or seems too in¬ 
complete to establish the credit risk or to serve your pur¬ 
pose, because a second investigation in such cases is the 
only way in which we can detect the occasional omission 
of an otherwise responsible reporter. The mere reading 
of reports is no verification of their contents, and would 
entail a prohibitive cost, of little practical value, while 
seriously retarding deliveries. 

IT GUARANTEES ACCURACY 
This Report is Strictly Confidential 

Subject to our contract stipulations, * * That the 
Subscriber shall not request of the Agent any report ex¬ 
cept for use in the legitimate course of the Subscriber’s 
business, as an assistance in passing upon some form of 
credits; that in consideration of the low rates fixed in 
this contract, the Agent shall not be held liable for the 
accuracy of the contents of its reports or for any loss 


/ 
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sustained by the Subscriber attributable to negligence, 
misconduct or omission of employees or officers of the 
Agent; that the liability exempted by the foregoing clause 
shall be assumed by the Agent only upon special agree¬ 
ment with the Subscriber, at rates commensurate with the 
risk; that the Subscriber shall treat in strict confidence all 
information received from the Agent, protecting from dis¬ 
closure the identity of the latter, and in no circumstances 
allowing a person to become apprised of information fur¬ 
nished on him by the Agent; also, that the Subscriber 
shall not cause the Agent to reveal the source of its in¬ 
formation or the name of an inquiring Subscriber; that, 
wherever the words ‘Subscriber’ and ‘Agent’ have been 
used in this paragraph, they shall be interpreted to in¬ 
clude representatives authorized to handle information 
communicated under this contract # * * w 

221 Q What have they said to others that you know 
of? Who has said anything to you about it? A I 

don’t recall now. 

Q You say you don’t recall. Did you ever know the 
name of any person? A Other than those that received 
the report? 

Q * * * I am asking you, Miss Watwood. Who has 
spoken to you about this report, the report which is Ex¬ 
hibit A to your amended complaint. A The people who 
received it. 

Q Did they talk to you? A Yes. , 

Q Who? A Guervitz and a secretary in his of¬ 
fice. 

222 Q Mr. Guervitz was your attorney? A Yes. 

Q And his secretary; is that right? Anyone 

else ? A I don’t know of any one right now. 

Q Do you mean by that that you don’t recall any one 
right now, or that you don’t know of any other person? 
A I can’t recall right now. 

Q Did you ever hear from any one at anv time other 
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than Mr. Gnervitz and his secretary about this report? 
A No. 

• • • • 

Q Did you have information of any one else having 
talked about it? A No. 

• • • • 

119 Filed May 15 1950 Harry M. Hull, Clerk 

Tuesday, April 25, 1950. 

Deposition of WILLIAM RIDGELY STONE, a wit¬ 
ness of lawful age, taken on behalf of the plaintiff in the 
above-entitled action. 

• • • • 

120 William Ridgely Stone 

• •it 

I 

Direct ’Examination 

BY MR. WILLIAMS: 

• • • • 

Q And what business, if any, are you engaged in, in 
the District of Columbia? A I am president of Stone’s 
Mercantile Agency, Inc. 

Q And how long have you been president of that 

company? A Since 1912. 

• • • • 

121 Q Now, would you describe for us very briefly 
the nature of your credit reporting business? What 

service is it that you render? A We report on the 
credit and financial standing of persons, firms, and cor¬ 
porations. And we keep chains of title to real estate, so 
that we can determine the encumbrances on property, real 
property, in the District, without going to the Recorcf 
office. We also keep records of all suits against persons. 
We don’t go to the final determinations in all cases but 
we do take all the suits in court actions, such as bank- 








ruptcies and things of that sort. Then we take records of 
trade experiences and trade accounts from the different 
banks, loan companies, and business houses; and that 
information forms a basis for investigation. We know 
whom to see. We don’t have all the people who have 
traded with the applicants for credit, but we have a 
great many of them. 

Q Now, Mr. Stone, do you furnish your credit reports 
to your clients, or to any one who would seek such 

122 a report from you? A Only under contract to 
clients. 

Q • And all of your clients are under contract with you, 
are they? A They are under contract, or under expired 
contracts, which continue the protective clauses. That is 
to say, a contract may expire today, and we wouldn’t be 
able to renew it for a month; we continue to serve under 
that contract. 

Q Now, a client of yours can get a credit report on 
any person in the District of Columbia about whom you 
can gather information; is that right? A Yes. 

Q And if a client called up your firm or wrote to 
your firm and asked for a credit report on any individual 
in the District of Columbia, you could furnish such a re¬ 
port if any was available from him? A Yes. 

Q And if you had no information available in your 
files on him, you would have an investigator go out and 
gather that information ; is that right? A Yes. Well, 
not necessarily go out. We don’t have to do that much. 
It is done by telephone. We have men outside, but most 
of it is done by telephone. 

Q During the years 1948 and 1949, do you know 
whether or not vour company had occasion to give 

123 a credit report on Miss Susie Watwood of 1620 
Fuller Street, Northwest, Washington, D. C.? A 

I can answer that only from the record. 

Q You have the record here, do you? A Yes. 

Q Well, would you look at the record? • • • A Yes. 




Q You know that your company did give credit re¬ 
port or reports on this woman? A I know that the 
record shows it, yes. 

Q Now, Mr. Stone, do you know to whom these credit 
reports were furnished? A Yes. 

Q Will you tell us? 

MB. WHEATLEY: What date? 

BY MB. WILLIAMS: 

Q During 1948 and 1949. A We furnished one to 
Mr. Neil Burkinshaw. 

124 Q And to whom else? A The Beal Estate 
Commission. 

Q And to whom else? A No one else. 

Q Is it your testimony that Stone’s Mercantile Agency 
furnished only two credit reports during the year 1948 
and the year 1949 on Miss Susie Watwood? A It is. 

Q And no other report was furnished? A Yes. No 
other report was furnished. No other report was fur¬ 
nished during those two years. 

MB. WILLIAMS: Would you mark this Plaintiff’s 
No. 1 for identification.' 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 1 for identification.) 

BY MB. WILLIAMS: 

Q I hand you this paper marked Plaintiff’s Exhibit 
No. 1 for identification and ask you if you can tell us 
from your records whether or not this was the record 
which was furnished to Neil Burkinshaw on Susie Wat- 
wood. A Yes, I am pretty certain it "was; and I remem¬ 
ber most of the things in this report. Of course, this is 
our stationery, and this is like the report of which we 
have a copy. I would assume that all that was not a 
forgery. 

Q So that your answer is that you are pretty sure this 
is the report? A Yes. 
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125 Q Do your records show who in your orgamza- 

126 tion got that information? A Yes. 

Q Who was that? A Mr. Mazza. 

Q How does he spell his name? A M-a-z-z-a. 

* • • * 

127 Q So that, as I understand it, Stone’s Mer¬ 
cantile Agency, as of this time, has no record as to 

where this information was secured that Miss Watwood 
had a child attending school named Gwen Cohen? A No. 

Q Do you have any reason to believe that to be true? 
A I don’t have any reason to believe that she has a 
daughter, if that “Gwen” means a girl, but from what I 
have heard I took it for granted that she does have a 
child, in the sense that she has the daughter of her hus¬ 
band. 

• • • • 

129 Q And simply from the fact that somebody gave 
that information to a member of your organization 

over the telephone, you would send that information out 
to your subscribers without checking it further? A • • • 
THE WITNESS: Invariably we call a grocer or any 
one who knows a person and ask if the person is mar¬ 
ried. If he says “yes,” we assume that he is married. 
Now, we had on record there according to your report, 
there, a breach of promise suit. There wasn’t any spe¬ 
cial reason to doubt that there might be a child if some 
one told us that. We had a record to indicate that she 
was married. We had a record to indicate that she was 
single. Now, he says, in there, in this report, “Claims 
to be single.” From that it is assumed, or it might be 
assumed, that he called and spoke to her and she said she 
was single. 

130 Q But my question is this, Mr. Stone: Are you 
testifying that the standard Procedure in your es¬ 
tablishment is for some clerk to call a grocer or some 
other person and ask him about the family life of a per- 




son under investigation, and on the basis of that grocer’s 
statement you send a report out to your subscribers, with¬ 
out contacting the person himself about whom the report 
is to be given? A Oh, yes. We don’t contact the people 
in most cases. We do in some cases. In the first place, 
we wouldn’t be in business if we did. These houses won’t 
permit it. They want it confidential. If any one asks 
your next door neighbor if you are married, and the 
neighbor says “yes,” it would be assumed that you held 
yourself out to be married and you lived there in the 
neighborhood and had a couple of children. We don’t go 
down to the records to find that out. All we want to find 
out is whether you have dependents. We don’t start out 
on the supposition that you have done something wrong 
and that you are living with somebody that you are not 
married to or those kinds of things. We don’t figure that 
way. The majority of people tell the truth in the neigh¬ 
borhood about whether people are married or single. 
That doesn’t go to the essence of credit. 

• • • • 

137 Q And your testimony is that the only two 
people that you reported information to on her in 

1948 and 1949 are Neil Burkinshaw and the Washington 
Real Estate Commission? A That is absolutely true. 

• • • • 

Q Now, do you know, from your examination of the 
files, for how long you have been giving out information 
to your subscribers to the effect that this woman had a 
child named Gwen Cohen? 

• • • • 

138 THE WITNESS: Only in this last report that 
Mr. Burkinshaw got. 

BY MR. WILLIAMS: 

Q Do you mean that the report that went to the Real 
Estate Commission did not allege that she claimed to be 
single and had a child? A That is right. 
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Q Under what date did the report go out to the 
Washington Real Estate Commission? 

MR. WHEATLEY, JR.: Do you want me to show him 
a copy of the report? 

MR. WILLIAMS: Yes. 

THE WITNESS (After examining report): October 
the fourteenth, 1948. 

MR. WILLIAMS: May I see that? 

MR. WHEATLEY, JR.: Yes, you may. 

BY MR. WILLIAMS : 

Q Now, your records show that the report that went 
out to the Washington Real Estate Commission went out 
October 14, 1948, and your report that went out to Mr. 
Neil Burkinshaw went out on December 29, 1948? A I 
believe that is the date. 


139 Q And is it an accurate statement that you have 
never reported prior to December 29, 1948, that 

140 Miss Watwood had a child? A Yes, absolutely 
accurate. 

Q So that we understand each other: In other words, 
the first time that you ever reported that she had a child 
named Gwen Cohen was December 29, 1948? A That is 
right 

Q Have you reported that since? 

THE WITNESS: Is Miss Watwood supposed to read 
that? 

MR. WHEATLEY: If counsel wants it in evidence. 
BY MR. WILLIAMS: 

Q Have you issued this report to any one since De¬ 
cember 29,1948? A No. 

Q In other words, Stone’s Mercantile Agency has not 
issued any credit report on this woman who is plaintiff 
here since this report to Mr. Burkinshaw? A That is 
right. 
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142 Cross Examination 
BY MR. WHEATLEY, Jr.: 

Q I show you a piece of paper which has been marked 
Exhibit A. That is simply the inquiry from Mr. Burkin- 
shaw for the report. I ask you if this is one of the rec¬ 
ords of your office. A Yes. 

Q What is it, Mr. Stone? A That is an inquiry ticket 
and also a charge ticket. 

Q And what is the inquiry, whom does it concern, and 
whom is it from? A It concerns Susie V. Watwood or 
Cohen; and that was from Neil Burkinshaw. 

MR. WHEATLEY, JR.: We would like to sub- 

143 stitute for the purpose of the deposition transcript 
a photostat. We offer that in evidence and ask the 

reporter to use the photostat in lieu of the original. 

* • • * 

(The document referred to was marked Exhibit B for 
identification.) 

BY MR. WHEATLEY, JR.: 

Q I show you a paper which has been marked Exhibit 
B, Mr. Stone, and ask you if that is part of the records 
of your office? A Yes. 

Q What is that? A That is a contract between 
Stone’s Mercantile Agency and Neil Burkinshaw. 

MR. WHEATLEY, JR.: I would like to substitute a 
photostat of that also in place of the original. 

MR. WILLIAMS: You say it is a photostat? 

MR. WHEATLEY, JR.: Yes. 

MR. WILLIAMS: All right. 

I have no objection, to save time and expense, if you 
want to put in the one you showed me this morning, with 
the understanding that the only difference is the date. 
MR. WHEATLEY, JR.: Apparently that is the only 
difference. We must have run out of the stationery 

144 for 1948 and used the 1949. 
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BY MB. WHEATLEY, JB.: 

Q Mr. Stone, was the report which was shown yon by 
Mr. Williams furnished to Mr. Burkinshaw under the 
contract which you have just identified as Exhibit B? 
A it was. 

Q And the message request which is identified by you 
as Exhibit A? A Yes. 

Q Mr. Stone, in connection with the inquiry which was 
made as to Miss Watwood, will you describe, please, the 
method of operations in your office during the year 1948 
as to assembling data for reports? A I can only re¬ 
peat what I have already said, that the reporter is given 
the inquiry ticket together with the office record, which 
includes the jacket, the report, or cards which may have 
suits on them, and things of that sort, or private letters, 
or whatever goes to make up what we call “the case”. 
He enters that on his sheet, which is a case sheet, and 
then starts his investigation. In this particular case, the 
first thing that he -would have done would have been to 
call the apartment or the manager, or else the apartment 
of Miss Watwood, to verify that she was still there, and 
also to call the employment to find out whether she was 
still in the employment that the former report 
145 showed or whether she had obtained employment 
elsewhere. As far as the other records are con¬ 
cerned, if there were any unpaid bills, calls would have 
been made to determine whether they had been paid. Not 
all of them, necessarily, because some people owe a great 
many bills, and we couldn’t spend the time. If they owe 
several bills that is all the merchant wants to know. If 
the person has been sued, it isn’t necessary to call to find 
out whether the suit is paid if there are several suits. 
The merchant as a rule has enough. He doesn’t want to 
sell anybody who has been sued, who allows himself to be 
sued. And so we don’t go into the details as to the final 
determinations of all the suits unless there is some par¬ 
ticular reason for it. 
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Now, we also examine the real estate records. Well, the 
real estate records are right in onr office in the file. If 
Miss Watwood owned a piece of property in the District 
of Columbia or in Maryland in a county adjoining, we 
would have it right with her record, the description of the 
property. We have chains of title to real estate, which 
would show, by the square and lot that we would take 
out of the main file, a complete abstract as far as ab¬ 
stracts can be taken from the Record Office and from 
available court records, from about 1926. From about 
1926 there would be a complete abstract; and prior to 
that, from about 1908. You see, we cut the newspapers 
also for any information bearing on the credit 
146 standing, and the credit standing in its larger sense 
is defined in that contract. We furnish reports for 
rental purposes, and in those cases we go into them more 
thoroughly, but in the credit report itself what we try 
to ascertain is whether that person has' sufficient income 
to meet his obligations or to fulfill the contract that is 
being made, whether it is a contract for a thirty day ac¬ 
count, an installment account, five or ten thousand dollars 
from a bank, or whatever it is. 

• • • • 

BY MR. WILLIAMS: 

Q Now, this photostat that you showed me of the 
Real Estate Commission’s report on Miss Watwood: is 
that a corrected copy, or is that an accurate photostat of 
the original that was sent to the Washington Real Estate 
Commission? A Well, there were some notations that 
were deleted in some manner. I suppose they put a piece 
of paper over it. 

MR. WHEATLEY, JR.: Mr. Williams, those notations 
deleted were the ones made by the Washington Real Es¬ 
tate Commission; not by Mr. Stone’s office. And when 
the photostat was given to us, he and I compared it with 
the original in their files, and the deletions are the record 



memos made by the Washington Real Estate Board. But 
that is a photostat of the report as it was given to the 
Washington Real Estate Board. 

147 MR. WILLIAMS: Does the Washington Real 
Estate Board still have the original in so far as 
you know? 

MR. WHEATLEY, JR.: We saw it yesterday. 

THE WITNESS: The Washington Real Estate 
Board. 

MR. WILLIAMS: Is it the Washington Real Estate 
Commission? 

THE WITNESS: The Washington Real Estate Com¬ 
mission. 

MR. WHEATLEY, JR.: And I compared it yesterday 
with Mr. Stone, and that is the photostat of the report as 
it was issued. The Real Estate Commission personnel 
themselves made some memos which were not on the re¬ 
port when it was issued by us. 

• • • • 

150 Exhibit A for Identification 

Name Susie Y. Watv/ood or Cohen. 

Address 1620 Fuller St. N. W. 

Occupation real estate. 

Writer Lee. 

Searcher McA. 

Time received 3:30 12/29/46. 

Dec. 29 1948 

Subscriber Neil Burkinshaw, Shoreham Bldg. 

# 930 






62 A 


Exhibit B m * * 

Lawyer’s Contract 

STONE’S MERCANTILE AGENCY 
Washington, D. C. 

Date Written 1/27/36 

Hereby Becomes an Agent, Not a Guarantor, 

For.Neil Burldnshaw,., Subscriber 

Address. Shoreham Building, ., Lawyer 

and in such capacity agrees to furnish to the Subscriber, 
subject to the stipulations hereinafter, for the Subscriber’s 
exclusive information in dealing with the Subscriber’s 
clients, and not for resale within the Agent’s “local” or 
“suburban” territories, such mercantile reports as the 
Subscriber shall request on persons, firms or corpora¬ 
tions ; and the Subscriber, for reports so furnished, agrees 
to pay to the Agent, upon rendition of bill, the rates set 
forth in the schedule on the back of this contract. 

• • • • 


STIPULATIONS 

That,, since business ethics demand a free interchange 
of credit information, as an obligation and a courtesy to 
contracting parties, and require that such information be 
retained in strict confidence, thereby distinguishing it from 
information furnished by detective agencies for evidence 
in court, the Subscriber shall * * * 

* * * not request of the Agent any report except for 
use in the legitimate course of the Subscriber’s business, 
as an assistance in passing upon some form of credits; 
that, * * # the Agent shall not be held liable for the ac¬ 
curacy of the contents of its reports or for any loss 
sustained by the Subscriber attributable to negligence, 
misconduct or omission of employees or officers of the 
Agent; * • * that the Subscriber shall treat in strict con¬ 
fidence all information received from the Agent, protect- 
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ing from disclosure the identity of the latter, and in no 
circumstances allowing a person to become apprised of in¬ 
formation furnished on him by the Agent; also, that the 
Subscriber shall not cause the Agent to reveal the source 
of its information or the name of an inquiring Subscriber; 
that, wherever the word “Subscriber” and “Agent” have 
been used in this paragraph, they shall be interpreted to 
include representatives authorized to handle information 
communicated under this contract, • * * 

STONE’S MERCANTILE AGENCY, INC., AGENT 
NEIL BURKINSHAW, SUBSCRIBER, 

By /s/ Neil Burkinshaw 
By /s/Jessie A. Gunim 

• • • • 

241 Filed May 22 1950 Harry M. Hull, Clerk 

Wednesday, May 10, 1950. 

Deposition of NEIL BURKINSHAW, a witness of law 
ful age, taken on behalf of the defendant in the above 
entitled action. 

• • • • 

242 Neil Burkinshaw 

• • • • 

Direct Examination 

• • # • 

Q And what is your profession? A Lawyer. 

Q Engaged in the practice? A Yes, sir. 

Q And how long have you been so engaged? A 
Thirty years. 

Q In Washington? A Yes. 

243 Q And where is your business address? A 930 
Shoreham Building. 

• • • • 
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Q Do you know a Susie V. Watwood? A No, I 
never heard of her until you mentioned her name in the 
course of a telephone conversation here some weeks ago. 
Q To your knowledge was the lady ever a client of 

yours? A I know she was not. 

• # • • 

Q There is a lady here in the room who is Mrs. Susie 
V. Watwood. Would you look at her and tell us whether 
or not you had the pleasure of meeting her before? A 
I have never had that pleasure. 

Q Mrs. Watwood is known on occasions by another 
name; would you have known a Mrs. Jacob M. 

244 Cohen? A No. 

Q To the best of your knowledge, Mr. Burkin- 
shaw, did she ever confer with you or consult with you 
respecting any matters at all of a professional nature. 
A Definitely not. 

Q Are you a subscriber to mercantile reports fur¬ 
nished by Stone’s Mercantile Agency? A Yes, I have 
been for about 20 years off and on, • * * 

Q I show you a contract, Mr. Burldnshaw, which ap¬ 
parently bears your name on it. A I haven’t my read¬ 
ing glasses yet, I won’t get them for another couple of 
weeks, that is my signature. 

MB. WHEATLEY, JR.: The paper I have shown the 
witness has previously been marked in the deposition of 
Mr. Stone as Defendant’s Exhibit B. We offer it in evi¬ 
dence. 

(The document referred to w^as offered in evidence as 
Defendant’s Exhibit B.) 

• • • • 

BY MB. WHEATLEY, JB.: 

Q Did you have occasion, or have you had occasion 
since the date of the contract, which is January 27, 1936, 
to obtain any mercantile credit reports from or 

245 through Stone’s Mercantile Agency? A Oh, yes. 

Q How often would you say that such reports 
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have been obtained? A Rather seldom. The bulk of my 
practice consists of being general counsel to United Serv¬ 
ice Life Insurance Company of this city, and the credit 
reports used by me in handling this work have been pro¬ 
vided me by the insurance company, and I think from the 
Retail Credit people, so that my requests of Mr. Stone 
have been very sporadic. 

Q Is there anyone else associated with you in your 
office? A Daniel B. Maher and Dennis Co llin s, 

Q What position do they hold with respect to your 
office ? A Associates. 

# # • • 

Q Do either of those gentlemen order reports for you 
under your contract with Stone’s Mercantile Agency? 
A I know Mr. Collins has. 

Q Mr. Collins has? A Yes, because Mr. Collins first 
came with me as my secretary and worked with me as a 
secretary for two or three years until he became too 
valuable as a lawyer to use as a secretary, and I know 
he initiated that practice of getting reports for me 
246 when he first came. 

Q How long has he been with you? A About 
ten years. 

• # • • 

Q And during that period he has had occasion then 
to order reports for you? A Yes. 

Q From Stone’s? A Yes, I can’t think of any spe¬ 
cific instance, but I am rather certain if I wanted a report, 
particularly in the days when he was secretary, that I 
would ask him to call Stone’s and request a report on 
so-and-so. 

Q Do you know Mr. Maurice Guervitz? A Yes. 

Q And is he in any way connected with your office? 
A No, he is not connected with my office but at times he 
and Mr. Collins worked jointly on cases, and I think on 
occasions, particularly in the summer when I have been 
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away, and if Mr. Collins planned to be away, he would 
call upon Mr. Guervitz to look out for things. He has 

never been associated in any business of mine. 

• * • • 

247 Q Mr. Burkinshaw, did you ever secure a re¬ 
port from Stone’s Mercantile Agency, credit report, 

under the name of Miss Susie V. Watwood? A No. 

Q Did you ever read such a report ? A No. 

Q Do you know whether any such report was ordered 
by your office ? A Only by hearsay. 

Q And what is the information that has been given to 
you? A That it was ordered by Mr. Collins. 

i 

• * • • 

Q And what disposition was made of the report? A 
I didn’t know of the existence of the report until 

248 you phoned me some couple of weeks ago. 

Q You personally never saw the report? A 
Never saw it, didn’t know- of its existence, didn’t know it 
was being ordered, knew nothing at all about it. 

• • • • 


Cross Examination 
BY MR. RUBIN: 

Q You do understand that Mr. Collins ordered that 
report, sir? A On hearsay, yes. 

Q Mr. Collins told you that? A Yes. 

• • • • 

THE WITNESS: Well, when I was interrogated by 
Mr. Wheatley, Jr., I made inquiry in my office and Mr. 
Collins said that he had ordered it. That is all I know 
about it. 
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• • • • 

254 Filed May 22 1950 Harry M. Hull, Clerk 

Wednesday, May 10, 1950. 

Deposition of DENNIS COLLINS, a witness of lawful 
age, taken on behalf of the defendant in the above entitled. 
action. 

• • • • 


255 


Dennis Collins 


v 

r 


• • • • 


Direct Examination 

• o • • 


Q And you are engaged in the practice of law? A 
Yes, sir. 

Q How long have you been a member o^ the Bar? A 
Since 1940. 

Q And with whom are you associated? A Neil Bur- 
kinshaw. 

Q Engaged in the practice in the District of Columbia? 
A That is right. 

Q Were you in any way connected with Mr. Burkin- 
shaw prior to your admission to the bar? A No, 
sir. 

256 Q What have your positions been with Mr. Bur- 
kinshaw since you went with him? A Well, I have 
been practicing law in his office for the past approximately 
nine years. Before that I was in the other office. 

Q Mr. Collins, there is a lady present in the room 
whose name is Miss Susie V. Watwood, do you recognize 
her as having been anyone you at any time were ac¬ 
quainted with? A No, I don’t think I have ever seen the 
lady before. 

Q To the best of your knowledge, was Miss Susie V. 
Watwood ever a client of yours? A No. 
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Q Or in any ways connected in a professional way 
with your office? A Not to my knowledge. I would say 
pretty positively in the past nine years that I have been 
there that I don’t think she has ever been in the office to 
my knowledge. 

Q Miss Watwood is also known by the name of Mrs. 
Susie Watwood Cohen or Mrs. Jacob M. Cohen. Did you 
know anyone by either of those names? A Jacob M. 
Cohen ? 

Q Jacob M. Cohen, Mrs. Susie Watwood Cohen. A 
No, it does not strike a familiar note. 

Q In no way as a client that you know of? A In no 
way at all. 

257 Q In connection with your association with Mr. 

Burkinshaw, do you or have you had occasion to 
secure or order credit mercantile reports from Stone’s 
Mercantile Agency? A Yes. 

Q And how often have you taken care of ordering such 
reports? A Well, it would be no certain time, whenever 
the occasion would arise, in other words, whenever I or¬ 
dered them, it would be usually when I wanted a report, I 
would call Stone’s Mercantile Agency and say, “This is 
Dennis Collins calling, I am in Burkinshaw’s office; I 
want to order a credit report on such and such a person”, 
and I don’t know how many I have ordered. I know I 
have ordered, it would be a sheer guess, but possibly an 
average of two, three, four, five a year, probably. 

Q Can you give us an estimate, Mr. Collins, rather 
than a guess, as to how many reports you have ordered? 
A Well, that is what I was giving you, was an estimate, 
but that isn’t a very good estimate or a very good guess. 
I could not say exactly how many. I could not even esti¬ 
mate. I say that possibly, I don’t imagine that I have 
ever ordered more than in any year probably than four 
or five, but that again is only an estimate, and I could 
be wrong on it. 
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Q And in what manner did you say that you 

258 ordered the reports, by phone? A Yes. 

Q Telephone? A Always by phone. 

Q And under whose name was the report issued? A 
The report would usually come addressed to Mr. Burkin- 
shaw. 

Q When you ordered the report, it was ordered in his 
name? A Well, I would call, I would identify myself, I 
would say, “This is Dennis Collins calling, attorney, I am 
in the office of Neil Burldnshaw.” 

Q When the reports were delivered, to what place 
were they sent? A To the Shoreham Building, they 
would come in the name of Neil Burkinshaw invariably, I 
believe. 

Q Mr. Collins, do you recall whether you did or did 
not order any report during the year 1948 or 1949 from 
Stone’s Mercantile Agency? A I believe, I don’t re¬ 
member ’48, I think I probably ordered a few in ’49, 
probably ordered one, let me see, there was a woman 
named Martin, I believe, Martin Trucking Company, a 
couple of people down in North Carolina that I had a per¬ 
sonal injury suit against, subsequently got a judgment 
against, I ordered a report in order to find out 

259 the correct addresses. I don’t recall the names 
offhand, although I probably could recollect if it is 

important, if you want me to try to. 

Q For what purpose did you order credit reports from 
Stone’s Mercantile Agency? A Usually, well, for one of 
any one of the following: to locate a person, if I could 
not find them in the city directory, I found that a lot of 
times Stone’s Mercantile Agency could get their address. 
After I obtained a judgment against a person and did not, 
would be interested in finding out if there were any tan¬ 
gible assets which might be executed upon, I would order 
it for that purpose, and if somebody were contemplating 
perhaps entering into a business dealing with a client of 
mine, I think probably, oh, possibly over the last eight or 
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nine years, probably one occasion I ordered a credit re¬ 
port to find out what type of person I was dealing with, 
to see if the person had good credit. That is about the 
extent. 

Q During the year 1948 or ’49, were you in any way 
endeavoring to locate Miss Susie V. Watwood, also 
known as Mrs. Jacob M. Cohen? A No. 

Q Did you during those years have a judgment against 
Miss Susie V. Watwood, also known as Mrs. Jacob M. 
Cohen? A No.. 

260 Q Did you so far as your knowledge presently 
recalls have any occasion to investigate Miss Wat- 

wood’s credit background at that time? A No. 

Q Did you order a report from Stone’s Mercantile 
Agency on Miss Susie V. Watwood? A I can say that 
on the basis of conversations I had following your tele¬ 
phoning Mr. Burldnshaw and certain things that were said 
in that conversation, and making an endeavor, that I do 
believe now that my memory has been refreshed to the 
extent that I did order a credit report. I don’t know the 
year. 

Q Will you state, please, the circumstances under 
which that report was ordered and what you did with it? 
A Well, as I recall, I ordered that credit report for, at 
the request of Maurice A. Guervitz, attorney. Mr. Guer- 
vitz and I went to law school together, and following our 
admission to the Bar, I think I started a little before he 
did in practicing, but we have been both practicing here 
for the past about nine years, that is almost ten, and he 
and I had during those years, we have been pretty closely 
associated. In my absences from the office, in Europe in 
’46 and ’48, by prearrangement he took care of any busi¬ 
ness that came up, that was during the summer, and we 
have handled matters together, legal matters, and 

261 often discussed cases that we were mutually inter¬ 
ested in like we discussed some, I recall on some 

occasions, when he would not be engaged and I would, 
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that he would take care of matters such as continuances, 
and things like that, in municipal court, and while we 
have never shared the same offices, we have been very 
close friends and associates, and as I recall, and I don’t 
have any very distinct recollection, rather hazy, but as I 
recall, he asked me if I would order a credit report for 
him on Susie Watwood. 

Q And did you? A My recollection is that I did. 

Q And how did you order the report? A I don’t 
recall, but I might say that I have no recollection of ever 
ordering a report except by telephone. I don’t believe I 
have ever been in the Stone’s Mercantile Agency office, 
and I believe that all of the reports I have ordered I 
have ordered probably by telephone. I don’t know if I 
have ever written or not, I don’t think I have ever written 
for a report. I might possibly have written if there was 
something in the report that I wanted explained, but I 
can’t even recall that I have ever done that. 

Q Was the report received from Stone’s Mercantile 
Agency? A I don’t have any distinct recollection that 
it was. If it wasn’t, I could only hazard a guess 
262 that it was, because I guess if it was not, I would 
have checked to find out why it wasn’t. I would 
assume that it was. 

Q What did you do with the report? A Well, I 
don’t have any distinct recollection as to that, either, but 
since I ordered it at the request of Mr. Guervitz, I pre¬ 
sume that I gave it to Mr. Guervitz. 

Q Was the report of any interest or concern to you 
in your office? A Not a bit. 

Q What did Mr. Guervitz tell you was the purpose 
for securing the report? A I don’t recall what he 
told me. 

Q Did you ask him for what purpose it was? A 
No, I didn’t ask him. I would not; naturally I assumed 
that he ordered the same purpose that I would, for 
checking somebody’s credit, trying to locate somebody, 
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or trying to find some tangible assets to satisfy a judg¬ 
ment. 

Q Well, was the only purpose for your ordering the 
report on Susie V. Watwood for the purpose of deliver¬ 
ing same to Mr. Guervitz? A That is right, at the re¬ 
quest, at his request. 

Q At his request and for his purpose. A That is 
right 

Q For no purpose in connection with your office. 
A No. 

263 Q Mr. Collins, did you pay for the report? A 
I don’t recall. 

Q Do you recall whether the money was paid to you 
by Mr. Guervitz for the report? A I believe that it 
probably was. I mean that would be, I might say this, 
that would probably be the normal procedure under 
which we would have operated. In other words, I was 
not, when I ordered it for him, even though we were 
friends and associates, I didn’t intend it as a gift, so I 
would assume that he paid for it. 

Q Mr. Collins, if you can’t recall now the exact facts, 
would you check your office books with respect to 
whether or not the amount -was paid for by you for 
which you received reimbursement from Mr. Guervitz, 
and if so, advise the reporter? A I have checked this 
thing when you called Mr. Burkinshaw. We were both 
quite perplexed about the thing, and I checked my, I 
checked my, all my files, my office records, and I can’t, I 
have nothing at all to indicate anything as to that. 

Q Would you check, please, when yon leave, and let 
Mr. Harkins, the notary, know what your record shows 
when you sign your answer? Our information is that 
the report was ordered on December 29, 1948, and was 
paid for on March 15, 1949. Will you check your 

264 records on that to verify that information if it is 
available? A My records -would be available, but 

I don’t, I have nothing at all. 
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Q Would you also check whether or not your check 
book shows your check for the $2.50 on March 15, 1949? 
A All right. 

Q And whether or not your office records show wheth¬ 
er Mr. Guervitz paid that back to you, either prior to the 
issuance of your check or subsequently? A Right. 

Q Did you read the report, Mr. Collins? A I could 
not say, I don’t recall. 

Q Do you have any memory of the report at all, other 
than what you have told us ? A No. 

* • * • 

Cross Examination 

BY MR. RUBIN: 

• * • * 

265 Q Do you recall turning the report over to Mr. 

Guervitz? A No—well, I don’t have any distinct 
recollection of turning it over, but after refreshing my 
memory on the matter, as I say, I am satisfied that I 
ordered the report and that I ordered it for him, and 
therefore I am only assuming that since I did it, when 
I got it I turned it over to him. 

* • • • 


Redirect Examination 

BY MR. WHEATLEY, JR.: 

Q The reports from Stone’s Mercantile Agency 
266 are delivered by messenger, are they not? A That 
is right. 

• • t • 

282 Filed Jun 14 1950 Harry M. Hull, Clerk 

Thursday, May 11, 1950. 

Deposition of MAURICE A. GUERVITZ, a witness of 
lawful age, taken on behalf of the defendant in the above 
entitled action. 

• • • • 
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283 Mcmrice A. Guervitz 

• • • • 

Direct Examination 

• * * • 

Q What is your profession? A I am an attorney. 

Q And are you engaged in practice? A I am, sir. 

• • * # 

Q How long have you been a member of the Bar? A 

Since 1940, I think, or ’41, ’40, I think. 

• • • • 

284 Q Who else are you associated with? A Alfred 
Bennett and Leo Schlosberg. 

• • * • 

Q Do you have a secretary. A I have a Sv cretary, 
yes. 

Q What is her name ? A Kathryn Berg. 

Q Do you know Mr. Neil Burkinshaw? A I know 
him by sight, yes, I do know him professionally, and I 
have talked with him on numerous occasions. 

Q Are you associated in practice of law with Mr. 
Burkinshaw? A I am not, no, sir. 

Q Do you know Mr. Dennis Collins? A Yes, I do. 
Q How t long have you known Mr. Collins? A 
28o Oh, I think, I went to school with Mr. Collins back 
in 1937, ’38, it was, I met him about ’38. 

Q Are you associated in the practice of law with Mr. 
Collins? A No, I am not. You mean continuous asso¬ 
ciation, or do you mean— 

Q Yes. A I think maybe w r e have handled one or 
two cases, I am not sure, might have handled a case or 
two. I handled some work for Mr. Collins when he was 
on his vacation, but outside of any association there was 
no official association, I have nothing to do with the firm. 
I did it as a favor. I think it was about two years ago 
I handled some work for him. 
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Q In your practice, do you have occasion to use mer¬ 
cantile reports? A I did for some time. I think I 
haven’t used them for, oh, I don’t remember, two or 
three years. 

Q Are you a subscriber to the service given by 
Stone’s Mercantile Agency? A No, I cut off Jhe service 
some years ago. 

Q I show you a piece of paper, Mr. Guervitz, and ask 
you if you can tell us what that is. A Yes, 1946, I 
think I cut off my dealings with the Stone’s Mercantile, 
maybe a year or so later, I don’t recall when it was the 
last time I got any work from them. I had 
286 talked with somebody over there and told them I 
didn’t want any more work. We had a disagree¬ 
ment about some things. 

Q The paper that I have shown you bears your signa¬ 
ture, does it? A Yes, that is right. 

♦ m # • 

(The document referred to was marked for identifica¬ 
tion as Defendant’s Exhibit A.) 

BY MR. WHEATLEY, JR.: 

• • * • 

288 Q Did there come a time when in your prac¬ 
tice of law you had occasion to meet or to repre¬ 
sent a Miss Susie V. Watwood? A Yes. 

Q Can you tell us approximately the time? A Not 
without my file. I will just guess at it, approximately 
probably in 1948 or ’49, late in ’48 or early ’49. 

Q And did you represent Miss Watwood? A Yes, 
on one or two matters, I am not sure. 

Q As an attorney? A Yes. 

Q And how long did you continue to represent her? 
A I think it was about some time in the summer 

289 or early summer, middle summer of 1949, maybe 
a little later than that. I don’t think, it may have 
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been later than that, maybe to the fall, I am not sure 
just when it was. 

Q Did you obtain a credit report from or through 
Stone’s Mercantile Agency on Miss Susie V. Watwood. 

You say from or through? 

Q Yes. A Not from, you mean directly from? 

Q Yes. A No, I did not. 

Q Did you ever receive a credit report on Miss 
Susie V. Watwood which had been issued by Stone’s 
Mercantile Agency? A Yes. 

Q State the circumstances under which you obtained 
that report. A I don’t recall too much about it, other 
than the fact Miss Watwood had made certain—am I at 
liberty to state as an attorney, my attorney-client rela¬ 
tionship, I won’t state it unless Miss Watwood says it 
is perfectly all right for me to state it. 

Q If she objects, I would like the record to say she 
objects; otherwise we would like an answer to it. 

THE WITNESS: Do you object to it? 

MR. RUBIN: Go ahead. 

THE WITNESS: She gave me certain state- 
290 ments that she stated were being circulated around 
by Stone’s Mercantile Agency, said these state¬ 
ments were detrimental to her, that they had embar¬ 
rassed her, and I think used those words, so far as I can 
recall, prevented her from getting employment, that is 
about all I can recall. She may have said other things, 
I don’t know. 

Q What did you do, sir? A I told her I would like 
to see a copy of it, and subsequently I obtained a copy 
from Dennis Collins. 

Q And tell us, please, what you said to Mr. Collins 
or what was said. A I don’t recall, just asked him— 
all I remember, I asked him for the report, I asked him 
for a report on Miss Watwood. 

Q He subsequently gave it to you? A Yes, I got it 
from him. 
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Q And who paid for the report? A I don’t know. 
You mean who paid Collins? 

Q Yes. A Well, I paid Collins. 

Q You paid Collins? A Yes. I assume I did. 
291 I think I did pay him. I may not have paid him, 
but I haven’t checked, but I assume I paid him, if 
there was any cost involved. 

Q In obtaining the report, then, it was because of 
the request of Miss Watwood who was then your client, 
is that correct? A I don’t remember whether she re¬ 
quested it or not. She made the statements about these 
circulations of these reports against her character, and I 
thought I would like to see the report to see what the 
report said. 

Q You were then her attorney? A Yes, oh, yes. 

Q Did you have any other reason for ordering the 
report except as her counsel? A That is all, as her 
attorney. 

* * * # 

Q Mr. Guervitz, was the report that Mr. Collins gave 
to you ordered by Mr. Collins at your request, or was it 
one Mr. Collins already had available in his file? A * * • 
I asked him for a report. 

Q You asked him to get you the report? A Yes. 

* # * * 

Q Mr. Guervitz, to be sure that we have an answer, 
did you ask Mr. Collins to get you a report on 
293 Miss Susie V. Watwood? A * * * I don’t know 
what words, but as a result I got it from Mr. 
Collins. # • * 

• • i • 

Crass Examination 

* • • C r 

Q Does your office or the other members of the office 
in which you work, any of those gentlemen have con¬ 
tracts with Stone’s Mercantile Agency? A I don’t know. 
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We have separate offices, if they do, I don’t know. Mr. 
Bennett and Mr. Schlossberg may have, contracts with 
them, I don’t know. 

• • • • 

296 Q Did you show the report to anyone ? A Other 
than Miss Watwood? 

Q Anyone else, yes. A I must not have shown anyone 
else. 

Q Did you show it to Mrs. Berg, did she see it? A I 
don’t see anv reason why she had seen it. If she seen it, 
I don’t know, I am pretty sure she didn’t. • # * 

• • • • 

298 Q Did you draw up a complaint in the rough 
for her? A I typed up something for her, yes. 

Q In a case against Stone’s? A I think either I or 
my secretary probably did it, she had prepared some¬ 
thing and she wanted it typed up, whether she did 

299 it or my secretary or myself, I don’t know. I 
may have done it. I think it was my secretary 

typed up something for her. I don’t recall just whether 
I did it or not. I think Miss Watwood brought in some 
statements she had prepared herself, * • • 

• • • * 

Exhibit A 
• * • • 

303 Lawyer’s Contract 

STONE’S MERCANTILE AGENCY 
(Inc.) 

* • • • 

Date Written 3/25/46 

Hereby Becomes an Agent, Not a Guarantor. 

For Maurice A. Guervitz, Subscriber 

Address 1010 Vermont Ave., N. W., Lawyer 

and in such capacity agrees to furnish to the Subscriber, 

subject to the stipulations hereinafter, for the Subscriber’s 


exclusive information in dealing with the Subscriber’s 
clients, and not for resale within the Agent’s “local” or 
“suburban” territories, such mercantile reports as the 
Subscriber shall request on persons, firms or corporations; 
and the Subscriber, for reports so furnished, agrees to pay 
to the Agent, upon rendition of bill, the rates set forth 
in the schedule on the back of this contract. 

Stipulations 

That, since business ethics demand a free interchange 
of credit information, as an obligation and a courtesy to 
contracting parties, and require that such information be 
retained in strict confidence, thereby distinguishing it from 
information furnished by detective agencies for evidence 
in court, the Subscriber shall * * * 

* * * not request of the Agent any report except for 
use in the legitimate course of the Subscriber’s business, 
as an assistance in passing upon some form of credits; 
that * # * the Agent shall not be held liable for the ac¬ 
curacy of the contents of its reports or for any loss sus¬ 
tained by the Subscriber attributable to negligence, miscon¬ 
duct or omission of employees or officers of the Agent; 
* * * that the Subscriber shall treat in strict confidence all 
information received from the Agent, protecting from dis¬ 
closure the identity of the latter, and in no circumstances 
allowing a person to become apprised of information fur¬ 
nished on him by the Agent; also, that the Subscriber shall 
not cause the Agent to reveal the source of its information 
or the name of an inquiring Subscriber; that, wherever 
the words “Subscriber” and “Agent” have been used in 
this paragraph, they shall be intepreted to include repre¬ 
sentatives authorized to handle information communicated 
under this contract * * * 

STONE’S MERCANTILE AGENCY, INC., AGENT, 
MAURICE A. GUERVITZ, SUBSCRIBER, 
/s/ Maurice A. Guervitz 
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• • * • 

307 Filed June 14 1950 Harry M. Hull, Clerk 

Thursday, May 11, 1950. 

Deposition of KATHRYN BERG, a witness of lawful 
age, taken on behalf of the defendant in the above entitled 
action, 

• • • • 

308 Kathryn Berg 

• * • • 


Direct Examination 

• * • • 

Q By whom are you employed? A Alfred Bennett. 

Q Are there any other associates in that office? A 
Three others. 

Q Who are they? A Leo Schlosberg, William Han- 
back and Maurice Guervitz. 

309 Q And where is that office, Mrs. Berg? A 507 
Denrike. 

Q And over what period of time have you been em¬ 
ployed there? A A little over six years. 

Q You have occasion to perform secretarial work in 
that office? A I do work for all four men. 

Q Are there anv other secretaries in the office? A 
No. 

Q You handle then the secretarial work for Mr. Guer¬ 
vitz? A Yes, that is right. 

Q Do you know a lady named Miss Susie V. Wat- 
wood? A Yes. 

Q And about how long have you known her? A I 
don’t know how long. When she came in, started coming 
in to see Mr. Guervitz, I couldn’t tell you when that was, 
even. 

Q What was your acquaintance, in connection with 
office matters? A That is all. 
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Q And did that continue from the time she was rep¬ 
resented by Mr. Guervitz until he no longer represented 
her? A That is right. 

310 Q You don’t remember the periods of time! 
A No. 

Q In connection with the affairs of Miss Watwood, 
did you have occasion to see a credit report that was 
issued by Stone’s Mercantile Agency! A I have heard 
of the credit report. 

Q What did you have to do with it! A I had noth¬ 
ing to do with the credit report. 

Q Did you read it! A No. 

# * * * 

Q You never saw it * * *f A No. 

* • • • 

Q Do you know anything about the credit report! A 
I don’t know anything at all about it. 

• • * • 

312 Redirect Examination 

BY MR. WHEATLEY, JR.: 

Q Who did you talk to about the report, Mr. Guer¬ 
vitz! A Talked to about the report! 

Q Yes. A Yes. 

Q Just Mr. Guervitz! A That is right. 

• • * * 

406 Friday, September 22, 1950. 

Depositions of LOUIS FRANCIS MAZZA, ELMER S. 
FORD, GORDON H. FLETCHER, and DOROTHY JUNE 
HOLLARS, taken on behalf of the plaintiff in the above- 
entitled cause, 

i • • • 
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410 Louis Francis Mazza 

i 

• • • • 

Direct Examination 

BY MISS WATWOOD: 

• • * • 

Q By whom are you employed! A Stone’s Mercan¬ 
tile Agency. 

Q How long have you been with Stone’s Mercantile 
Agency? A Since April of 1946. 

Q What is your occupation with Stone’s Mercantile 
Agency? A I am entitled credit reporter. 

Q Of what does that type of work consist? A The 
collecting and compiling of credit information 

411 into a specified report form. 

Q How’ do you go about getting that informa¬ 
tion? A Well, there are various methods: from the em¬ 
ployers, recognized merchants here in town, and casual 
informants. 

Q Did you, on about December 29, 1948, make an in¬ 
vestigation of the plaintiff in this case? A The plain tiff 
being Miss Susie Watwood? 

Q That’s right. A I probably did, but I have no 
recollection of the record. 

MISS WATWOOD: I want to identify this as Plain¬ 
tiff’s Exhibit No. 1. 

(Credit report on Miss Susie V. Watwood was marked 
Plaintiff’s Exhibit No. 1 for identification.) 

MISS WATWDOD: Will you hand that to Mr. Mazza! 

(Plaintiff’s Exhibit No. 1 for identification was handed 
to the witness.) 

BY MISS WATWOOD: 

Q Is that the report prepared by you, Mr. Mazza, 
on December 29, 1948, covering the plaintiff? A I can’t 
make a factual answer to that. I don’t recollect writing 
it. However, down in the lower right-hand comer are 



the letters M-a-z. Those represent—that would indicate 
that I was the reporter who wrote the report. 

• • • • 

413 Q Do you now recall preparing that report! 
A No, ma’am. 

• • • # 

427 Cross-Examination 

BY MR. WHEATLEY, JR.: 

Q Mr. Mazza, how long did you say you worked for 
Stone’s Mercantile Agency? A Since April of 1946. 

Q How many reports have you written during the 
period of your employment at Stone’s Mercantile Agency? 
A It would take a bit of calculation, but over six thou¬ 
sand a year. 

Q Over six thousand a year? A Yes, sir. 

• • • • 

428 Elmer S. Ford 

• * • • 

Direct Examination 

BY MISS WATWOOD: 

• • • • 

Q By whom are you employed? A Stone’s Mercan¬ 
tile Agency, Incorporated. 

Q How long have you been with them? A Since 
September 8,1926. 

429 Q What is your position with them? A Office 
manager. 

• • • • 

Q Are you familiar with the file maintained by Stone’s 
Mercantile Agency on the plaintiff? A Not familiar 
with the file, no ma’am. I have never had occasion to 
read the file. 
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439 BY MISS WATWOOD: 

Q I will ask the witness to look at this Exhibit 

440 No. 1 that’s already been identified, and see if he 
has ever seen that report before. A I have per¬ 
sonally never seen this report before. I can answer 
that. 

• • • • 

450 Gordon H. Fletcher, 

• • • • 

Direct Examination 

BY MISS WATWOOD: 

* * • * 

Q Where are yon employed? A Stone’s Mercantile 
Agency, Incorporated. 

Q How long have yon been employed by Stone’s? A 
Since Jnly the 10th, 1919. 

• • • • 

Q What are yonr dnties? A Principally selling 
service. 

Q Are yon familiar with the files on the plaintiff 
maintained in the office of Stone’s Mercantile Agency? 
A I don’t know just what yon mean, if I am 

451 familiar with them. 

Q The contents of the file maintained by 
Stone’s Mercantile Agency on the plaintiff. A I have 
read the report since the suit was filed. 

Q Yon have read the report since— A Since the 
report—since the snit was filed; not before. 
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458 Dorothy June Hollars, 

• • • • 

Direct Examination 

BY MISS WATWOOD: 

• • • • 

Q What is your position with Stone’s Mercantile 
Agency? A Typist. 

Q You are a typist with Stone’s Mercantile Agency? 
A Yes. 

Q Do you type reports that are issued to contractors 
for service with reference to investigation of persons on 
which Stone’s Mercantile Agency’s contractors seek the 
information? A Yes, I do. 

Q Are you familiar with the file of the plaintiff 

459 in this case? A No, I’m not. 

Q Do you recall typing a report on December 
29, 1948, covering the plaintiff? A No, I do not 

Q Will you examine this exhibit, which is Exhibit 1 
previously identified and tell us whether or not you typed 
that report? A I typed it. 

Q How did you receive the information that’s con¬ 
tained in that report, for typing? A Well, the head 
typist gives them—the reporters write up the case, and 
the head typist gives them out. That’s how I receive 
them. 

• • • • 

Q Did you type that report from a written memo¬ 
randum or— A Yes, I did. 

Q Or did you type it from dictation? A From writ¬ 
ten. 

Q From a written memorandum. What discussion 
was had in the office regarding that report? 

MB. WHEATLEY, JR.: Now, when is this, Miss 
Watwood, that you are speaking of? At the time of the 
report? 
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BY MISS WATWOOD: 

460 Q October 29, 1948, at the time you were typ¬ 
ing the report. A There was none. I just typed 

it. 

Q Was there any curiosity aroused as to the contents 
of that report? A No, there was not; not that I re¬ 
member. I mean that was two years ago; I don’t remem¬ 
ber. 

• • • • 

Q Was there discussion of that specific report with 
reference to plaintiff’s being single and having a child? 

• • • • 

461 A No. 

• i- m • 

Q How many people in your office saw that report 
before it was sent out? A Well, I—I don’t know. I 
mean, usually the reporter just sees it, and the typist. 

Q After you typed the report did you turn it over to 
the reporter? A No. He sent it back, put it in the 
jacket and sent it back to the file, and one goes out. 

• • • • 

468 Cross-Examination 

• • • • 

Q Miss Hollars, how many reports have you typed 
while vou have been at Stone’s? A Oh, I don’t know 
exactly. It’s up in the thousands. I do fortv or fiftv a 
day. * * # 

• • • • 

469 Q Do you have any recollection of the report 
other than the fact that your typing initials are 

shown? A No, I don’t. 

« • • • 
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Comes now the appellant pro se and petitions the Court 
for a rehearing of her Appeal in the above entitled cause 
and a reconsideration of their decision of January 17, 
1952 adverse to her: 

STATEMENT OF POINTS 

1. The decision is in conflict with the Court's decision 
on the same date, January 17, 1952, in William F. 
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Hughes and Josephine P. Hughes, appellants v. 
The Washington Daily News Co., a corporation, 
appellee, Case No. 10,964. 

2. The report being libelous per se, whether or riot it 
was made in bad faith or for an improper purpose 
is a finding of fact for the jury to decide, malice 
being provable. 

3. Appellant was not permitted to develop her evi¬ 
dence and present it to the Court below. 

ARGUMENT 

I. The Decision is in Conflict With the Court’s Decision 
on the Same Date, January 17, 1952, in William F. 
Hughes and Josephine P. Hughes, Appellants v. The 
Washington Daily News Co., a Corporation, Appellee, 
Case No. 10,964. 

In the Hughes v. The Washington Daily News Co., case 
cited this Court held that; 

“The privilege of fair report is no broader than the 
public interest that creates it. That interest is in 
public knowledge of official conduct . . . Appellee’s 
newspaper mentioned no authority or source for its 
unqualified statements that appellants 4 are charged 
with making and passing . . . bogus money’ and 
that ‘They made an air tour of the country trying 
to pass the bills’. It mentioned only ‘Secret Service 
men’ as authority for its statement that ‘At least 15 
were passed in Washington’. It did not mention the 
Secretary of the Treasury or intimate that he had 
made an announcement . . . accordingly it is not 
entitled to the benefit of what ever privilege, if any 
might have attached to a report of such an announce¬ 
ment . . . ‘It is well settled that the publication of 
any statement by a newspaper made upon its own 
authority, and not purporting to be a report’ of 
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official proceedings or statement ‘is not privileged 
. . . The publication constitutes a charge by the 
person uttering it, and he is responsible there for*. 
Wood v. Constitution Publishing Co., 194 S. E. 760, 
765 (Ga. App.) off’d 200 S. E. 131. Storey v. Wal¬ 
lace, 60 Ill. 51: Hsley v. Sentinel Co., 133 Wis. 20, 
28, 113, N. W. 425, 427; Lewis v. Hayes 165, CaL 
527, 530, 132, Pac. 1022, 1023; State v. Sheridan, 14 
Idaho 222, 235, 93, Pac. 656, 660.” 

Appellee named no source, either public or private m 
their report. They merely said (App. 3) “Watwood, 
Miss Susie V. claims to be single . . . Miss Watwood is 
reported to have one child attending school. According 
to information the child’s name is Gwen Cohen . . .” 
There is no statement of official birth records. Where 
did Appellee get the information that appellant was 
“single” and “had a child”? Mr. William Stone (App. 
53) in answer to the question, “You world have an in¬ 
vestigator go out and gather that information? says, “We 
don’t have to do that much. It is done by telephone.” 
Q. “Do your records (App. 55) show who in your or¬ 
ganization got that information?” A. “Yes”. Q. “Who 
was that?” A. “Mr. Mazza.” . . . Q. “So that, as I 
understand it Stones Mercantile Agency, as of this time, 
has no records as to where this information was secured 
that Miss Watwood had a child attending school named 
Gwen Cohen” A. “No.” 

Where is the official source! What is the source of 
the publication! What was back of this publication? 
What was the motive for picking an none existing name 
of a none existing child and charging appellant of being 
the mother of such a child! 

Mr. Stone says further (App. 55) “We had a record 
to indicate that she was married. We had a record to 
indicate that she was single.” Yet they publish that ap¬ 
pellant is “single” and “has a child.” Where does Mr. 
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Mazza get his information? He (App. 83) “don’t recol¬ 
lect”! 

To place the stigma of being an unwed mother upon a 
woman is a serious thing. To place it in a commercial 
report and peddle it for profit without verification is a 
damnable act. How can the Court hold that such unveri¬ 
fied libel is “qualifiedly privileged”, and that “the harm 
done” to appellant “is believed small in relation to the 
benefits that the subscribers derive from frank reports.” 
The Appellee was “carrying on business for profit out 
of motives of self interest as distinguished from an in¬ 
terprise in the general interest of society and its com¬ 
munication is not privileged within the law of libel and 
slander” Greenland v. WUmsharst (1913) 3 K. B. (Eng.) 
507. 

In Pollaslcy v. Mindhener, 81 Mich. 280, 46, N. W. 5, 
121 A.S.K. 516, 9 LRA, 102, the Court said: 

“It is all very well to advance the interest of the 
wholesale dealers as a class and afford them infor¬ 
mation which will reasonably protect them from loss. 
But there is no principle of justice or of law which 
requires this to be done at the expense of the indi¬ 
vidual.” 

The Courts’ decision subordinates appellant’s constitu¬ 
tional right of privacy, her right of property in her 
credit standing and occupation for the profit of appellee 
and their subscribers. What does she owe them? Ap¬ 
pellant had not asked for credit! She had not asked for 
the report! Appellee received a fee for libeling appel¬ 
lant and the court says that they are “qualifiedly privi¬ 
leged” to destroy her reputation, credit standing and em¬ 
ployment and then avail themselves of the “privilege of 
self defense and the defense of property”. Does appel¬ 
lant have no right of defense against such libel? 
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2. The Report Being Libelous per se, Whether or Not 
It Is Made in Bad Faith or for an Improper Purpose 
Is a Finding of Fact for the Jury to Decide, Malice 
Being Provable. 

Appellant alleged (App. 4 and 5) that in 1945, 1947, 
and again in 1948 she had personally requested appellee 
to correct their records as to her financial status and to 
delete the maliciously libelous content of their reports 
but that they continued to publish same. In Austin v. 
Remington, 46 Conn. 116, the Court quoting from Green- 
leaf, Vol. 3, Sec. 168: 

“Where the publication is only prima facie privi¬ 
leged . . . the defense of privilege may be rebutted 
by proof of actual malice.” 

In White v. Nichol, 11 Law Ed. 591, which was a suit 
for libel of one Robert White causing his removal from 
the office of collector of Customs of the Port of George¬ 
town the Court held; 

“In every instance of slander, either verbal or writ¬ 
ten, malice is an essential ingredient; it must in 
either be expressly or substantially averred in the 
pleadings; and whenever thus substantially averred, 
and the language, either written or spoken, is proved 
as laid the law will infer malice until the proof, in 
the event of denial, be overthrown, or the language 
itself be satisfactorily explained. The defense of 
the defendant in error, the defendant likewise in 
the circuit Court, is rested upon grounds forming, 
it is said, an established exception to the rule in 
ordinary actions for libel; grounds on which the 
decision of the Circuit Court is defended in having 
excluded from the jury under the declarations in 
these cases, the writings charged in them as libelous. 
These writings were offered as evidence of express 
malice in the defendants. The exceptions relied on 
belonged to a class which, in the elementary treaties 
and in the decisions upon libel and slander have been 
denominated privileged . . . but the term “excep- 
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lion” as applied to cases like those just enumerated, 
could never be interpreted to mean that there is a 
class of actor or transactions placed above the cog¬ 
nizance of the law, absolved from the commands 
of justice, “is difficult to conceive how, in society 
where rights and duties are relative and mutual, 
there can be tolerated those who are privileged to 
do injury legibus soluti; and still more difficult to 
imagine, how such a privilege could be instituted or 
tolerated upon the principles of social good . . . 
Wright v. Woodgate (2 Crompton, Meeson & Roscoe, 
573) . . . the privileged communication prejudical 
to the character of the plaintiff throws upon him 
the onus of proving malice in fact; ... he has still 
a right to require that the alleged libel itself shall 
be submitted to the jury, that they may judge 
whether there is evidence of malice on the face of 
it.”; . . . “We conclude then that malice may be 
proved . . . and that proof of express malice in 
any written publication, petition, or proceeding . . . 
will render that petition or proceeding libelous in 
its character . . . and we think that in every case 
of a proceeding like those just enumerated falsehood 
and the absence of probable cause will amount to 
proof of malice . . . The jury, and the jury alone, 
were to determine whether this malice did or did 
not mark the publication ... In deed in the very 
many cases that are applicable to the question they 
almost without exception concur in the rule, that 
the question of malice is to be submitted to the jury 
upon the face of the libel . . . itself. We refer for 
the position to Wright v. Woodgate (2 Crompton, 
Mees & Ros. 573); Fairman v. Ives (5, Bonn and 
Aid. 642); Robinson v. May (2 Smith 3); Flint v. 
Pike (4 Barn & Cress, 484, pr Littledale, J.) Ib. 247 
(Bromaze v. Prosser); Blake v. Pilford (1 Mood & 
Rob., 198); Parmeter v. Coupland (6 Mess & Welby, 
115); Thompson v. Shackell (1 Mo. & Mol. 187) . . . 
We therefore adjudge that it (the Circuit Court’s) 
decision be reversed; that these causes be remanded 
to the said Court, and that a venid facias de nova 
be awarded to try them in conformity with the prin¬ 
ciples herein laid down. 
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It would seem that this case and those cited therein 
uphold appellant’s claim that she has a right to prove 
malice with libel by the Appellees and that the cause 
should go to the jury. This case also supports appellants 
contention that coupling the report of “Breach of Promise” 
suit with the report that appellant was single and had a 
child was malicious publication. Quoting from Delegcd 
v. Highby (3, Bing. N. C. 690) in which Tindal, Ch. J. 
said: 

“It is said ‘to be an established principle upon 
which the privilege of publishing the report of any 
judicial proceeding is admitted to rest, that such re¬ 
port must be strictly confined to the actual proceed¬ 
ings in court, and must contain no defamitory ob¬ 
servations or comments from any quarter whatsoever 
in addition to what forms strictly and properly the 
legal proceedings.” 

3. Appellant Was Not Permitted to Develop Her Evi¬ 
dence and Present It to the Court Below. 

An examination of the entire record which is before 
this court, but not a part of the printed appendix will 
show that appellant was denied the right of discovery 
evidence and treated as a criminal instead of a plaintiff 
by the court below. Items picked out of context of the 
record and included in the appendix by the appellee are 
misleading to the Court and do not reflect what trans¬ 
pired in the court below. Appellees have twisted and 
distorted facts as shown in the record. 

The order of Judge Matthews (App. 27, full context 
R97, Sup. App. ) granting Appellee’s motion to dis¬ 
miss various motions was prejudicial to appellant in that 
it denied her the right of discovery of evidence which 
existed. Exception to this order was taken by Appel¬ 
lant, pro se (App. 27, full context R98, Supp. App. 2). 
This exception was withdrawn by appellant’s Court ap- 





pointed attorney over her objections (App. 27). Several 
pages of appellant’s deposition were rewritten and in¬ 
serted without her knowledge at the time after she had 
read and signed it. This was brought to the attention 
of the Court in appellant’s motion for exclusion of Plain¬ 
tiff’s deposition from evidence (Supp. App. 7) opposition 
to appellee’s motion for summary judgment (App. 38— 
full context R392—Supp. App. 3) and before Judge Holt- 
zoff (App. 39), but was ignored by him. 

Rule 26 and Rule 34, Federal Rules of Civil procedure 
give wide leawav in the discovery of evidence. The 
Court held in Hutchinson v. Glover, LR. 1 Q B. Div. 
(Eng) 138-C A.; 

“Every thing that will throw light on a case is 
prima facie subject to inspection.” 

Other cases supporting right of discovery and examina¬ 
tion of records are: 

Empire Mfe. Co. v. Levy (1907; 12 B. C. 387; Brown 
v. United States, 1928, 276, U. S. 134, 143, 48, S. Ct. 
288; Olson Trans. Co. v. Socorvy Vacuum Oil Co. 
E. D. Wis. 1944, 8 Fed. Rule Service 34, 41 Case 2; 
Consolidated Rendering Co. v. Vermont, 207 U: S. 
541, 553, 554; Wheeler v. U. S. 226, U. S. 478, 482, 
483, 485. 

CONCLUSION 


In the interest of justice and public policy the decision 
of this Court and the judgment below should be reversed 
and the cause remanded for trial by jury. 

Must Respectfully submitted, 



Susie V. Watwood, pro se. 
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97 Filed Mar 8 1950 Harry M. Hull, Clerk 

Order Granting Motion To Dismiss With Leave To 
Amend; Overruling Motion To Quash Subpoena, Mo¬ 
tion To Restrain the Taking of Deposition ., and Mo¬ 
tion for Production of Documents; and Extending 
Time for Defendant To File a Motion or Answer To 
Amended Complaint 

Upon consideration of the various motions pending 
herein, it is by the Court this 8th day of March, 1950 

ORDERED as follows: 

1. The defendant’s Motion to Dismiss is granted with 
leave to the plaintiff to file an amended complaint within 
15 days. 

2. The plaintiff’s Motion to Quash Subpoena, Motion 
to Restrain the Taking of Deposition and Motion for Pro¬ 
duction of Documents, etc. are severally denied and the 
plaintiff, after the amended complaint provided for in 
paragraph numbered 1 hereof shall have been filed, shall 
submit herself for discovery testimony heretofore called 
for by the defendant by Notice. 

3. The time for the defendant to file a Motion or 
Answer with respect to the amended complaint, provided 
for in paragraph numbered 1 hereof, is extended until 
after the plaintiff has submitted herself for discovery 
testimony, as provided in paragraph numbered 2 hereof, 
the plaintiff has signed her deposition pursuant thereto 
and 15 days after the filing of said deposition herein. 

/s/ Bumita Shelton Matthews, 

Judge. 

No objection: Edward B. 'Williams, Atty. for PI. 
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98 Filed Mar 15 1950 Harry M. Hull, Clerk 
Motion to Rehear amd Motion To Vacate Order 

Comes now the plaintiff in the above entitled cause 
and demands that the Order dated March 8, 1950 Granting 
.Motion To Dismiss With Leave to Amend; Overruling 
Motion To Quash Subpoena, Motion To Restrain The Tak¬ 
ing Of Deposition and Motion For Production of Docu¬ 
ments, and Extending Time For Defendant To File A 
Motion Or Answer To Amended Complaint be vacated 
and that the said various Motions herein affected be 
brought on for hearing and for cause states: 

1. Plaintiff has a good and valid cause of action stated 
in her Complaint and the Court is in error to dismiss 
same. 

2. Plaintiff is entitled under Rule 34 F.R.C.P. and 
Rule 26 F.RC.P. to examine documents requested in her 
motion for Production of Documents. 

3. Items 2 and 3 of the order is highhanded, repug¬ 
nant to plaintiff, and devoid of the consideration plaintiff 
is entitled to under Rule 30(b) F.R.C.P. and Rule 34 
F.R.C.P. 

4. Plaintiff is under extreme mental anguish as a re¬ 
sult of defendants libelous publication and should not be 
subjected to further insults from defendants attorneys, 
agents and employees. 

5. Plaintiff did not authorize her attorney t^ consent 
to the contents of subject order: does not agree to them 

and requests that the order be rescinded. 

99 6. And for other reasons to be advanced at the 
hearing of this motion. 


/s/ Susie V. Watwood. 
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390 Filed Sep 15 1950 Harry M. Hull, Clerk 

Memorandum of Points and Authorities In Support of 
Plaintiff's Opposition To Defendant's Motion for 
Summary Judgment 

Plaintiff submits the following points of fact in opposi¬ 
tion to defendant’s motion for summary judgment: 

(1) The alleged cause of action which is libelous per 
se is not barred by the Statute of Limitations because tbe 
original complaint was seasonably filed; and the amended 
complaint under the F.R.C.P. Rule 15, relates back to the 
date of the original pleading. 

(2) The order of July 28, 1950 granting summary 
judgment to the defendant was obtained by the perpetra¬ 
tion of fraud upon the court (See transcript of proceed¬ 
ings granting this order as filed of record). 

(3) The order of March 8, 1950 dismissing plaintiff’s 
original complaint for libel and plaintiff’s motion for 
production of documents etc., was obtained by collusion * 
and fraud (See transcript of proceedings granting this 
order as filed of record in this cause) 

(4) The order of July 28, 1950 granting summary 
judgment has been set aside by the court’s order of Au¬ 
gust 21, 1950 granting plaintiff leave to file an amended 
complaint. 

(5) In reference to defendant’s defense No. 3, the con¬ 
tract between defendant as agent, and Neil Burkinshaw 

as subscriber providing that “the subscriber shall 

391 treat in strict confidence all information received 
from the agent (defendant) protecting from dis¬ 
closure the identity of the latter, and in no circumstances 
allowing a person to become appraised of information 
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furnished on him by the agent (defendant)”, is no de¬ 
fense for publishing libel of the plaintiff. The very fact 
that such libelous matter was, and can be, included in a 
socalled secret and confidential report “for use in the 
legitimate course of the business of such subscriber,” or 
subscribers, is just cause for plaintiff to seek the re¬ 
straining and protective arm of the law to prevent such 
publication and loss and damages accruing to her as a 
result of such publications. 

Ruling Case Law has repeatedly held that such mer¬ 
cantile agencies as the defendant are libel in damages for 
false and libelous publications. In Burt v. Advertiser 
Newspaper Co., 154 Mass. 238, 13 L.R.A. 97, 28, N.EJ. 
the Court held: 

“It is not a justification that the defendant had reason¬ 
able cause to believe its charges to be true. A person 
publishes libelous matter at his peril.” 

In Palmer v. New York News Publishing Co., 31 App. 
Division, 210, 52 N.Y. Supp. 539 (appeal dismissed in 158, 
N.Y. 664, 52 N.E. 1125): 

“The true rule is, and must be, that whoever publishes 
a libel publishes it at his peril, and he cannot mitigate his 
damages because some other reckless or evil disposed per¬ 
son has incurred the same liability that he has for the 
same story.” 

In Romayne v. Duane, 3 Wash. C.C. 246, Fed. Cos. No. 
12,028 the court held: 

“No man is at liberty to trifle with the repose of an¬ 
other, by publishing to the world charges against his char¬ 
acter, which are calculated to bring him into general con¬ 
tempt.” 

In Johnson■ v. Bradstreet Co., 77 Ga. 172, 4 ASR. 77, the 
court held: 
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“If one make it his business to pry into the affairs of 
another in order to coin money for his investigations and 
information he must see to it that he communicates noth¬ 
ing that is false. The falsehood of the communication, in 
print or in writing, maligning in effect the private char¬ 
acter and mercantile standing is itself evidence of malice, 
legal malice; and unless it be strictly a privileged com¬ 
munication in the performance of a public duty, or a 
private duty, moral or legal and then bona fide and 
392 not as a cloak for private malice . . . the right of 
action and redress by damages are the remedies of 
the injured.” 

(6) The said libelous report was published by the de¬ 
fendant, is libelous per se and was read by various per¬ 
sons, none of whom were acting as agent for, or at the 
instruction of the plaintiff, in so doing. 

(7) In reference to defendant’s defense No. 5, the said 
libelous report did not state that “plaintiff is a married 
woman, the wife of Jacob M. Cohen.” The report states 
that the plaintiff “claims to be single. Miss Watwood 
is reported to have one child attending school. Accord¬ 
ing to informants the child’s name is Gwen Cohen.” Such 
a statement accuses plaintiff of the moral turpitude of 
having a child out of wedlock and holds her up to 
public scorn and ridicule. Regardless of whether plain¬ 
tiff is married or single such a statement is libelous per 
se and defendant’s plea that plaintiff “Is a married 
woman, the wife of Jacob M. Cohen,” is no defense for 
said libelous publication. 

(8) Plaintiff’s married name of Cohen is on the mail 
box in the lobby of the Apartment Building in which she 
lives; is on file in the personnel offices of the organiza¬ 
tions where she has been, and now is employed; and ap¬ 
pears on any necessary legal documents. It is an ac¬ 
cepted fact that women doctors, attorneys, accountants, 
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artists, executives, etc., who have established themselves 
in their chosen profession prior to marriage have con¬ 
tinued to use their maiden name professionally after mar¬ 
riage. This is socially accepted and approved by such 
authorities as Emily Post. Defendant cannot maintain 
their defense that plaintiff is illegally using her maiden 
name unless this court rules that plaintiff’s marriage to 
Jacob M. Cohen is valid. 

(9) The fact that Jacob M. Cohen has a child by a 
previous marriage is no defense for the defendant’s 

393 said libelous publication. Mr. Cohen’s child was an 
adult at the time of plaintiff’ marriage to Jacob 
M. Cohen: said adult child never lived with plaintiff and 
Mr. Cohen; plaintiff has never seen said adult child; and 
the said adult child’s name is not Gwen Cohen. The re¬ 
port did not state that the said child was Mr. Cohen’s by 
a previous marriage. 

(10) Defendant’s allegation as a defense, that “There 
was a nephew of the plaintiff living in the same apartment 
with the plaintiff and her mother, who is the grandmother 
of said nephew. This nephew attended school, “is re¬ 
dundant, immaterial and impertinent and should be 
stricken from the record and the pleading. His name is 
not Gwen Cohen. No reference to a nephew was made 
in the said libelous report. If defendant persists in bring¬ 
ing his name into this action and further embarrass him 
by such proceedings it will be cause for action by him 
through his parents to protect his name from malignancy. 

(11) Defendant’s false publication of plaintiff’s credit 
standing is damaging to plaintiff’s character and business 
reputation: destroys her ability to secure credit, and in¬ 
terfere with her employment as an accountant. Failure 
to pay one’s debts is used as a cause for discharge as a 
poor security risk by the Federal Government. 



(12) The averments of paragraph 10 go to the ques¬ 
tion of malicious publication. 

(13) The defendant wants to be judge and jury in the 
case at bar and takes the position that they are immune to 
liability for their malicious acts and that plaintiff has no 
right to plead her cause in this court. Plaintiff has a 
constitutional and statutory right to personally plead her 
cause in this court and is entitled to the same judicial 
courtesy as extended to counsel for defendants. 

Respectfully submitted, 

/s/ Susie V. Watwood 

Susie Y. Watwood, pro se 

# • • • 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

SUSIE V. WATWOOD, 

Plaintiff 

v. 

STONES MERCANTILE AGENCY, INC., 

Defendant 

Civil Action No. 4947—49 

Motion for Exclusion of Plaintiff’s Deposition 
From Evidence 

Plaintiff moves the court to exclude from evidence and 
to prohibit the use of her deposition by the defendants, 
taken by and at their instigation, on April 25, 1950, and 
for cause states: 
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1. Pages 55 through 61, and pages 67, 68, and 69 of 
said deposition were rewritten and inserted after plain¬ 
tiff’s signature had been affixed and without her knowl¬ 
edge or consent. 

2. This rewriting and inserting was only discovered 
by plaintiff on October 16, 1950, at which time she exam¬ 
ined the documents in the official records filed in this 
court in the clerk’s office. 

3. Contents of the said deposition are not in accord 
with testimony given at the time of the taking of the 
oral testimony of plaintiff. 

4. Plaintiff’s deposition was taken in the office of the 
attorneys for the defendants before and by a shorthand 
reporter who is not a notary public and no notary public 
was present during the taking of said deposition. 

5. Plaintiff was ordered by the court on March 8, 
1950 to submit to this deposition at which time her peti¬ 
tion to the court for protection from such underhand 
methods was denied by the court. 

6. And for other reasons to be made known at the 
hearing of this motion. 

Susie V. Watwood, pbo se 
Apt. 102 -1620 Fuller St., N. W. 
Washington 9, D. C. 
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APPELLEE’S STATEMENT OF QUESTIONS 

PRESENTED 

The appellee differs from the appellant on this subject. 

Summary Judgment was based on these points: 

1. It is not libelous to write of a married woman that 
she had a child and there is nothing else in the alleged 
libelous mercantile report upon which a recovery can be 
had. 

2. There had been no publication of the alleged libel. 

3. There was no damage to the plaintiff-appellant for 
which she can recover (Volenti non fit injuria). 

4. The Statute of Limitations barred the actions al¬ 
leged in the second amended complaint stating new causes 
of action. 

This seems to the appellee a fair statement of the ques¬ 
tions presented. 
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v. 


Appellant , 


Stone's Mercantile Agency, Inc., a corporation, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


APPELLEE’S STATEMENT OF POINTS 

The questions raised by the motion for summary judg¬ 
ment were considered by three judges of the Court below. 

1. Judge Holtzoff, who heard the final motion, held 
that it was not a libel to state that a married woman 
had a child and entered final judgment for the defendant- 
appellee. 
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2. Judge Kirkland, before whom a similar motion for 
summary judgment was heard on the first amended com¬ 
plaint, held that there was no sufficient publication. 

3. Judge Matthews granted a motion to dismiss the 
original complaint, with leave to amend. 

4. After the Court had sustained objections based on 
the original and first amended complaints, the plaintiff- 
appellant filed a second amended complaint alleging new 
causes of action, which were barred by the Statute of 
Limitations, in an apparent attempt to escape the rulings 
on the original and first amended complaints. 

5. The ruling by Judge Matthews was based on the 
pleadings alone. The rulings "by Judge Kirkland, on the 
first amended complaint, and Judge Holtzoff, on the 
second amended complaint, were based on the pleadings, 
depositions and admissions on file, in accordance with 
FRCivP 56. 

6. The hypothesis of appellant’s brief is that the only 
question to be considered is the sufficiency of the second 
amended complaint, without regard to the pleadings, de¬ 
positions and admissions on file. The appellee has added 
to the Appendix the material parts of the pleadings, de¬ 
positions and admissions on file, which were before the 
Court for consideration in deciding the case under 
FRCivP 56. 

7. The plaintiff-appellant was not damaged except by 
her own act. 

8. There was no publication of the alleged libel. 

9. There was no libel in the alleged statement about 
a child, no reference was made to any illegitimate child 
and there was nothing else in the mercantile report of a 
libelous nature. 
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COUNTER STATEMENT OF CASE 

The argument came on in the Court below on a motion 
for summary judgment (App. p. 37) on the ground that 
there was no genuine issue as to any material fact and 
that the defendant-appellee was entitled to a judgment 
as a matter of law. 

The motion was argued on the pleadings, depositions 
and admissions on file (App. pp. 37-38, 23-25, 32-35, 41-42 
and 14-19). 

Judge Holtzoff, who heard the final argument, ruled 
that it is not a libel to state that a married woman had a 
child (App. p. 15) and there was no statement that the 
appellant had an illegitimate child (App. p. 16). 

There was nothing else in the mercantile report (App. 
pp. 6-8) which could be the basis of a libel suit. 

Judge Kirkland, who heard a similar motion (App. pp. 
32-34) on the first amended complaint (App. pp. 28-29) 
and the depositions and admissions on file, granted a 
summary judgment (App. p. 35) and on reargument ad¬ 
hered to his ruling, finding that there had been no publi¬ 
cation of the alleged libel as alleged in the first amended 
complaint (App. pp. 39-40). The ruling was maintained, 
although the judgment was made interlocutory and not 
final (App. pp. 39-40). 

The mercantile report had been instigated by counsel 
for the plaintiff-appellant (Maurice A. Guervitz) and it 
was through him, in a circuitous course, and another 
lawyer (Dennis Collins), who was friend of his, that the 
report was requested and furnished (App. pp. 70, 76 and 
66). Collins was associated with Neil Burkinshaw (App. 
pp. 67 and 65). Burkinshaw neither read nor saw the 
report (App. p. 66). Collins did not recall ever reading 
the report (App. p. 73). The employees of defendant- 
appellee, who were called for discovery testimony by the 
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plaintiff-appellant after Judge Kirkland’s ruling, did not 
remember the report until attention was called to it 
after the action was filed (App. pp. 82, 84, 86), or had 
not read it (App. p. 83). The reporter who prepared it 
(Mazza) prepares approximately six thousand reports a 
year (App. p. 83). The typist (Miss Hollars) types 
“forty or fifty a day” (App. p. 86), which mathemati¬ 
cally approximates fifteen thousand a year. Mr. Stone, 
president of defendant-appellee corporation, knew of the 
report only from the record ( App. p. 53). Mr. Guervitz 
did not show the report to anyone other than the plaintiff- 
appellant (App. p. 78), even to his secretary (App. p. 
78). Mr. Guervitz’s secretary, Mrs. Berg, did not read, 
see or know anything about the report (App. p. 81). 

Judge Matthews, to whom the matter was first pre¬ 
sented on a motion to dismiss (App. p. 23), sustained 
objections to the original complaint, with leave to amend 
(App. p. 27). 

The second amended complaint (App. p. 2) alleged 
new causes of action after the Statute of Limitations had 
barred them. 

There were, in all, three complaints. The original 
complaint was dismissed by Judge Matthews. Summary 
judgment was entered on the first amended complaint by 
Judge Kirkland on the grounds that there had been no 
publication of the libel. Summary judgment was entered 
on the second amended complaint by Judge Holtzoff on 
the motion for summary judgment. 

The appellant complains that she is libeled by the state¬ 
ment 4 ‘claims to be single”. In the original complaint 
(App. p. 21), it is alleged “the plaintiff comes in her 
maiden name” and the proceedings are continued in her 
maiden name. In her testimony, she identifies herself as 
“Miss” (App. p. 42) and testified she used her maiden 
name in business introductions (App. p. 44) and a suit 
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for breach of promise was filed in her name (App. p. 47) 
and had employed an attorney to secure a divorce or 
annulment (App- p. 46). 

The second amended complaint refers to a report issued 
to the Real Estate Commission. It is undisputed that 
this report made no reference to a child (App. pp. 56-57). 
The complaint alleges the report was issued to the Real 
Estate Commission on October 14, 1948 (App. p. 5 par. 
11). The original complaint was filed November 19, 1949 
(App. p. 21). The Statute of Limitations barred recov¬ 
ery as to such report even at the time the suit was ini¬ 
tially filed and application of the statute is thrice true as 
to the second amended complaint, filed August 25, 1950 
(App. p. 2). 

The employees of the appellee handled the report only 
in relation to the duties of their employment. 


No mention was made as to publication to the appellee’s 
employees in the original or first amended complaints. 
The second amended complaint, filed August 25, 1950, al¬ 
leges such employees read the report on or about De¬ 
cember 29, 1948 (App. p. 2). The Statute of Limitations 
barred recovery as to any alleged publication to such 
employees. 

During the pendency of the case, many pages of dis¬ 
covery testimo: j were taken by both sides and, of course, 
were proper to ,e considered by the trial judge on the 
motions for summary judgment 

Much of this testimony will be discussed hereinafter. 


STATUTE AND RULES INVOLVED 

The only statute involved is 

District of Columbia Code (1940 Edition), Title 12, 
section 201: 
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“No action shall be brought for * # * libel • * • 
after one year from the time when the right to 
maintain any such action shall have accrued * * 

The rules involved are 

FRCivP 56(c) (Summary Judgment Rule), cited by 
the appellant (Appellant’s Brief, p. 4); and, 

FRCivP 9(g) (Pleading Special Damage) 

“When items of special damage are claimed, they 
shall be specifically stated.” 

SUMMARY OF ARGUMENT 

Summary judgment for the appellee was properly 
granted on the pleadings, depositions and admissions on 
file as: 

(1) It is not libelous to write that a married woman 
had a child, and there w^as no statement in the 
report that the appellant had an illegitimate 
child- 

(2) There is nothing else in the alleged libelous re¬ 
port upon which recovery can be had; 

(3) There was no publication of the alleged libel; 

(4) There was no damage for which the appellant 
can recover from the appellee; and 

(5) The Statute of Limitations barred the actions 
alleged in appellant’s second amended complaint. 

ARGUMENT 

Summary judgment was proper. 

This Court, in Christianson v. Gaines, 85 U. S. App. 
D. C. 15, at page 17, 174 Fed. (2d) 534, quoted from 
Lindsey v. heavy, 149 F. (2d) 809, 902: 

“ ‘The sufficiency of the allegations of a complaint 
do not determine the motion for summary judgment. 
Cases dealing with and construing Rule 56, Federal 
Rules of Civil Procedure, 28 TJ- S. C. A. following 
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section 723c, clearly indicate to the contrary and if 
this were not the case, Rule 56 would be a nullity 
for it would merely duplicate the motion to dis¬ 
miss/ ” 

During the pendency of the case, many pages of dis¬ 
covery testimony were taken by both sides and, of course, 
were proper to be considered by the trial judge on the 
motions for summary judgment. 

In Christianson v. Gaines, supra, this Court also quoted, 
at page 17, from Schreffler v. Bowles, 153 F. 2d. 1, 3: 

“.‘The purpose of the rule is to permit the trier to 
pierce formal allegations of facts in pleadings and 
grant relief by summary judgment when it appears 
from uncontroverted facts set forth in affidavits, de¬ 
positions or admissions on file that there are as a 
matter of fact no genuine issues for trial/ ” 

As stated in the opinion of this Court, in American 

Airlines, Inc., v. Ulen, . U. S. App. D. C., . 

Fed. (2d) . (Cases No. 9921-9922, decided September 

26,1949): 

“ * * Admissions and interrogatories are in the 

nature of evidence’ and that they ‘may be considered 
on a motion for summary judgment under Rule 56’. 
* * * A survey of the decisions of other federal 
courts clearly discloses unanimity in the holding that 
interrogatories and answers thereto may properly be 
considered when ruling on a motion for summary 
judgment.” 

There is no substantial difference between evidence ad¬ 
duced from interrogatories and testimony taken by dis¬ 
covery deposition. 

Appellant alleged she was libeled by a statement in a 
mercantile report (App. pp. 6-8) that appellant “is re- 
jjorted to have one child attending school” (App. p. 2). 
The appellant combines separate statements in the report 
into a charge that she was libeled (App. pp. 3, 6-8). 






Appellant is a married woman (App. p. 43). There was 
no statement in the report that the appellant • had an 
illegitimate child (App. pp. 6-8, 16). There is nothing 
else in the alleged libelous report upon which recovery- 
can be had (App. pp. 6-8). The report was ordered at 
the request and for the purpose (App. p. 72) of appel¬ 
lant’s attorney (App. p. 76) and received by appellant 
from him (App. p. 48). The report was not read (App. 
p. 66) or recalled (App. p. 73) by the intermediaries 
through whom it was obtained. The only report to the 
effect that appellant ‘‘had a child” was the report sent 
to Burldnshaw (App. p. 57). The appellant was not 
harmed by anything stated in the report, as it was not 
read (App. pp. 66, 81) or recalled (App. pp. 73, 83, 86) 
by anyone other than appellant and her counsel. The 
second amended complaint alleged no publication within 
the period of the Statute of Limitations. 

From the pleadings, depositions and admissions on 
file, summary judgment was proper. 

In Christianson v. Gaines, supra, this Court also quoted, 
at page 17: 

“ ‘The principle seems to be that if, under the facts 
developed, the court at a trial would be required to 
direct a verdict for the moving party, then a sum¬ 
mary judgment should be entered.’ Miller v. Hoff¬ 
man, D. C., 1 F. R. D. 290, 292.” 

I Alleged Libel 

It is not libelous to write that a married woman had a 
child. 

It is respectfully submitted that the alleged libel is 
not a libelous statement. The appellant alleges that she 
was libeled by a statement in a mercantile report (App. 
pp. 6-8) that appellant “is reported to have one child 
attending school * * •” (App. p. 7). The appellant com- 







bines separate statements in the report into a charge 
that she was libeled. 

. • «, • ^ 

The appellee contends that the pleadings, depositions 
and admissions on file disclose that the appellant is a 
married woman and that the alleged libelous statement 
is not a libel. f. 

The first , line of the original complaint states “the 
plaintiff comes in her maiden name” (App. p. 21). There 
is implicit in this statement, of course, that she either 
was or had been married. 

The plaintiff-appellant was called for discovery testi¬ 
mony (App. pp. 42 to 52) and she testified, inter alia, 
that she was married to Jacob M. Cohen, on December 
27, 1940, by Eabbi Metz, at the Shoreham Hotel in Wash¬ 
ington, and maintained a marital home in Washington 
with Mr. Cohen for approximately seven months (App. 
p. 43) and the marriage still exists and has never been 
dissolved in any way (App. p. 44); and, other than her 
maiden name, she used her married name (App. p. 43). 

The same statements, or what may be tantamount 
thereto, appear in a number of places in the record 
(App. pp. 23 (paragraph 5 of complaint), 26, 38). 

So that, when the cobwebs are brushed out of the case, 
the report said that a married woman had a child attend¬ 
ing school. 

Ever since Hannah (Anna) rejoiced at the birth of 
Samuel and sang the beautiful Magnificat of the Old 
Testament, Elizabeth rejoiced at the birth of John the 
Baptist, Mary rejoiced at the advent of the Word Made 
Flesh and sang the beautiful Magnificat of the New Tes¬ 
tament, Jewish and Christian married women have thought 
the birth of a son a supreme honor, until this appellant 
thought herself libeled by such a statement. To hold 
that it was libelous to say that a married woman had a 
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child would impugn the integrity and morality of the 
mother of every living man. 

It is difficult to understand how a lady, who testified 
that she had lived at the Shoreham Hotel for seven 
months with a man with whom she had gone through a 
ceremonial marriage, could have any complaint about one 
saying that she had a" child. The very cohabitation, in a 
prominent City hotel, was a public acclaim that she was 
married and would, under the decisions of this Court, 
have constituted a valid common law marriage, even 
though there had been no ceremonial marriage. Every¬ 
one, who knew her, must have known that she openly 
held herself out as a married woman until she herself 
caused the confusion by suing her husband.for breach of 
promise to marry. 

But, says the appellant, the report stated that she 
“claims to be single”. 

1 The suit was filed by appellant “in her maiden name” 
(App. p. 21) and the proceedings in this cause are con¬ 
tinued in her maiden name. 

The mercantile report of which she complains is set 
forth in the record (Appendix pp. 6 to 8, inclusive). It 
says “claims to be single” (App. p. 6). 

In appellant’s deposition, she identifies herself as 
“Miss” (App. p. 42) and testified she normally used 
her maiden name in business introductions (App. p. 44) 
and a suit for breach of promise was filed in her name 
(App. p. 47) and she had employed an attorney to secure 
a divorce or annullment (App. p. 46). 

The appellant said substantially the same thing before 
Judge Holtzoff (App. p. 17). 
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Again, the appellant complains that the report says 
that she “is reported to have one child attending school’’ 
(App. p. 7). If she lived with her husband in 1940 and 
the report was given in 1948, it is entirely possible for 
her to have a child attending school and, on the other 
hand, it could not be libelous to say that she is reported 
to have a child attending school if, as a matter of fact, 
she didn’t. 

* i 

She w T as asked about this matter rather extensively in 
the discovery testimony. She said that she had no child 
but that the marriage to Mr. Cohen had never been dis¬ 
solved in any way (App. p. 44). She further testified 
that there was a nephew living with her and her mother 
in the same apartment who was attending school (App. 
pp. 43-44). The nephew was the grandson of her mother 
(App. p. 44). Mother, daughter and grandson lived in 
the same apartment (App. pp. 42-43). 

Appellant also testified that her husband had a child 
(App. p. 44). 

With the premise that it is not libel to say a married 
woman had a child, the Court might consider for a mo¬ 
ment how “the child” got into the report. It is very 
easy to see how appellee’s reporter might have mistaken 
the grandson of appellant’s mother, who was living with 
the appellant and her mother, or the child of appellant’s 
husband, as being hers and it wouldn’t be a libel if he 
did. 

The only report issued by appellee to the effect that 
appellant “had a child” was the report sent to Burlrin- 
shaw (App. pp. 56-57), which is uncontradicted by any¬ 
thing in the record. 

No reference was made to an illegitimate child (App. 

pp. 6-8,16). 
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There is nothing else in the alleged libelous report 
which could be the basis of a libel suit. 

There seems to be a sort of “window dressing” and 
indirectness in appellant’s brief and pleadings about 
credit information and suits filed against appellant. 

Appellee’s customers are interested in knowing what 
suits are filed. What happens to them afterward is 
another matter- The merchant doesn’t want to sell any¬ 
body wrho has been sued. If one allows himself to be 
sued, it is unprofitable for a merchant to extend credit. 
Even if he subsequently recovers judgment, his profit has 
gone (App. pp. 52-53, 59). 

But a complete answer is that it is not libel per se to 
say that one owes a debt. 

Cohen v. Marx Jewelry Co., 67 App. D. C. 347, 
349; 92 Fed. (2d) 498 

Holtz v. National Furniture Co., 61 App. D. C. 80- 
81; 57 Fed. (2d) 446 

Standard v. Wilcox and Gibbs, 118 Md. 151; 84 
Atl. 335; 42 LR A (NS) 515 

Appellant w*as questioned (App. pp. 45-46) as to items 
shown in the report under the heading “Credit” (App. 
p. 6) and she testified that she bought furniture from 
several different firms; there was one account that was 
not paid in proper order and the furniture was taken 
back (App. p. 45); three suits were filed against her, 
two for rent (App. p. 45), one by the Schneider firm 
(App. p. 46); and a suit was filed by Thompson’s Dairy 
for a $44. bill on which judgment was taken (App. p. 46). 

II Publication 

There was no publication of the alleged libel. 

The principle seems well established that there must 
be publication to sustain a libel action and that publica¬ 
tion to one who impliedly or expressly requested it is 
not actionable. 



“• * • It is elementary that libel results from pub¬ 
lication of a defamatory statement and not from the 
mere writing of it.” 

Brinkley v. Fishbein, 110 Fed. (2d) 62, 64 (Cert, 
denied, 311 U. S. 672; 85 L. ed. 432). 

“To constitute a publication it is necessary that the 
defamatory matter be communicated to some one other 
than the person defamed. The law of defamation pri¬ 
marily protects only the interest in reputation. There¬ 
fore, unless the defamatory matter is communicated to a 
third person there has been no loss of reputation, since 
reputation is the estimation in which one’s character is 
held by his neighbors or associates. The communication 
of disparaging matter only to the person to whom it 
refers is not actionable defamation, irrespective of the 
vile or scandalous character of the communication and 
its effects upon the feelings of such person. • * •” 

Restatement of the Law, Torts, Section 577. 

Involved necessarily in the motion for summary judg¬ 
ment is the publication vel non of the alleged libel. 

While Judge Holtzoff did not find it necsesary to state 
this expressly, it was made the basis of Judge Kirk¬ 
land’s ruling (App. pp. 35, 40). While Judge Kirkland 
amended the ruling in some aspects later on, so that his 
judgment appeared to be interlocutory and not final, that 
is, he allowed leave to amend so that the plaintiff-appel¬ 
lant could file a second amended complaint, he expressly 
ruled that there had been no publication (App. p. 40). 
While the complaint was subsequently amended (Second 
amended complaint), so as to include alleged publication 
to appellee’s employees, the basic act of publication is 
necessarily involved in the case. If there is no publica¬ 
tion there was, of course, no libel. 

A narrative of the facts in the record may help to 
clarify this situation. 
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Appellant employed (App. p. 48) Mr. Maurice A. Guer¬ 
vitz, a member of the local bar (App. p. 74). Guervitz, 
at one time, had had a contract (App. p. 78) with ap¬ 
pellee by which he agreed to treat in strict confidence all 
information received and not disclose such information 
to others, including the person on whom the report was 
made. Guervitz had had a disagreement with appellee 
x (App. p. 75) and so did not order the report himself. 
Guervitz went to his friend Mr. Dennis Collins (App. p. 
76), another member of the bar, with whom he had had 
a long association (App. p. 74). Mr. Collins was asso¬ 
ciated in the practice of law with Mr. Neil Burkinshaw 
(App. p. 67). Mr. Burkinshaw had a contract (App. p. 
62) with appellee by which he agreed to treat in strict 
confidence all information received, that reports were for 
his exclusive use in dealing with his clients and not to be 
transmitted to others, or be given to the one on whom 
the report was made. Collins, acting under the Burkin- 
show contract, ordered the report from appellee (App. 
p. 70) and, when it came, gave it to Guervitz (App. pp. 
71 and 76). Burkinshaw did not read, see, or know any¬ 
thing about the report until appellee’s counsel called on 
him to find what the facts were (App. p. 66). Collins 
had no memory (App. p. 73) of the report except that 
he ordered the report for, and at the request of (App. 
p. 72) Guervitz, for his (Guervitz) purpose and gave it 
to Guervitz (App. p. 76). Guervitz paid Collins for the 
report (App. p. 77); Collins in the name of Burkinshaw 
paid appellee. Appellant received the report from Guer¬ 
vitz, who was then her attorney (App. p. 48). 

Appellant contends there was publication of the report 
addressed to Burkinshaw. It is respectfully submitted 
that the pleadings, depositions and admissions on file 
show that there was no publication. If there was pub¬ 
lication of the report, publication was made by and for 
the appellant herself and the report was known only to 
the appellant and her counsel. 
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(a) Caused by Appellant 

The testimony of the witnesses was taken by deposi¬ 
tion. The facts show there was no publication. The ap¬ 
pellant received the report from her attorney, who ob¬ 
tained the report through circuitous sources. The appel¬ 
lant and her counsel are the only persons who read or 
remembered the report. This could not be publication. 

The facts are established in the discovery depositions 
in the record. 

Appellant testified she employed Guervitz as her at¬ 
torney, received the report from Guervitz, and at that 
time he was her attorney (App. p. 48); she did not re¬ 
call anyone, except Guervitz and his secretary, who had 
spoken to her about the report; and she had not ever 
heard from anyone at any time, other than Guervitz and 
his secretary, about the report (App. p. 51); and had no 
information of any one else having talked about the re¬ 
port (App. p. 52). 

Maurice A. Guervitz testified that he had been a mem¬ 
ber of the bar since 1940; was associated with Alfred 
Bennett and Leo Schlosberg; he had a secretary, whose 
name was Kathryn Berg; he knows Neil Burkinshaw; he 
also knows Dennis Collins, went to school with Mr. Col¬ 
lins in 1937 and 1938, and had handled one or two cases 
with him, but was not associated with him (App. p. 74); 
he was not then a subscriber to the services of Stone’s 
Mercantile Agency, he had been a subscriber but had a 
disagreement, and he identified his contract (App. pp. 75 
and 78, Exhibit A). Guervitz also testified he represented 
the appellant professionally late in 1948 or early 1949, 
until the summer of 1949 or later (App. p. 75); he ob¬ 
tained the credit report on the appellant issued by the 
appellee from Dennis Collins; he asked Collins for the 
report and subsequently Collins gave it to him (App. p. 
76); he paid Collins for it (App. p. 77); the only reason 
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for ordering the report was as attorney for the appel¬ 
lant (App. p. 77). He and his associates had separate 
offices and he did not know if his associates had contracts 
with the appellee (App. p. 77). He was pretty sure his 
secretary Mrs. Berg did not see the report and that he 
must not have shown the report to anyone other than the 
appellant (App. p. 78). He thought he, or his secretary, 
drew up a complaint in the rough for appellant in a case 
against appellee (App. p. 78). 

Dennis Collins testified that he had been a member of 
the bar since 1940, was associated with Neil Burkinshaw 
and engaged in the practice of law (App. p. 67); he did 
not recognize the appellant, then present, as anyone he 
had ever been acquainted with, did not think he had ever 
seen her before, and she was not a client or in any way 
connected in a professional w~ay with his office (App. pp. 
67-68); in connection with his association with Mr. Bur¬ 
kinshaw, he had occasion to order mercantile reports 
from appellee (App. p. 68); he ordered a credit report 
from appellee on the appellant at the request of Guer- 
vitz; Guervitz asked him to order a credit report for him 
on Susie Watwood (App. p. 70); he presumed he gave 
the report to Guervitz (App. p. 71); the report was not 
for any purpose in connection with his office and was 
only ordered for the purpose of delivering to Guervitz, 
at his request and for his purpose (App. p. 72). He did 
not recall reading the report and had no memory of it 
(App- p. 73). 

Neil Burkinshaw' testified that he has been engaged in 
the practice of law in Washington for thirty years (App. 
p. 63); he did not know the appellant, she was not a 
client of his, and she did not ever confer or consult with 
him professionally (App. p. 64); he has been a subscriber 
to mercantile reports furnished by appellee and identified 
his contract (App. pp. 64, 62 (Exhibit B)). Dennis Col¬ 
lins was associated with him and Collins has ordered re- 
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ports for him (App. p. 65). Guervitz was not connected 
with his office (App. p. 65). He (Burkinshaw) did not 
secure a credit report from the appellee under the name 
of the appellant, did not read such a report and never 
saw the report; did not know of its existence, did not 
know it was being ordered and knew nothing at all about 
it (App. p. 66). 

The Burkinshaw contract (App. p. 62) contains a pro¬ 
vision that reports are furnished for his exclusive infor¬ 
mation in dealing with his clients, as an assistance in 
passing upon some form of credits; that the appellee 
shall not be held liable for the accuracy of the contents 
of its reports; that the subscriber shall treat in strict 
confidence all information received, protecting from dis¬ 
closure the identity of the appellee, and in no circum¬ 
stances allowing a person to become apprised of infor¬ 
mation furnished on him; that words Subscriber and 
Agent shall be interpreted to include representatives au¬ 
thorized to handle information communicated under the 
contract. 

Kathryn Berg testified she handled secretarial work 
for Mr. Guervitz and she knows the appellant in connec¬ 
tion with office matters (App. p. 80); she had nothing to 
do with the credit report, did not read it, did not see it 
and does not know anything at all about it (App. p. 81). 

William R. Stone, president of the appellee corporation, 
was called by the appellant for discovery testimony and 
described the nature of credit reporting business and the 
service rendered (App. pp. 53, 59-60); during the years 
1948 and 1949, the appellee furnished a report on the 
appellant to Burkinshaw and the Real Estate Commis¬ 
sion and to no one else (App. p. 54); information to sub¬ 
scribers to the effect that appellant “had a child” was 
given only in the report to Burkinshaw and the report 
to the Real Estate Commission did not contain such in¬ 
formation (App. pp. 56-57); the first time such informa- 
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tion was reported was December 29, 1948 and such re¬ 
port has not been issued since (App. p. 57). 

Judge Kirkland found as a fact “there was no publi¬ 
cation of the alleged libel to Neil Burkinshaw” (App. 
p. 40). 

It is apparent from the facts shown in the record there 
was no publication. 

“Since publication requires that the defamatory mat¬ 
ter be communicated to a third person, it is neces¬ 
sary not only that the defamatory matter be brought 
to the attention of a third person but that he under¬ 
stand its defamatory significance.” Restatement of 
the Law, Torts, Sec. 577. 

“There is no such publication as will support an ac¬ 
tion where the speaking of the defamatory words or 
the writing or delivering of the defamatory matter 
is invited or procured by the plaintiff or a person 
acting for him in the matter, as, for instance, where 
words originally spoken to the plaintiff alone are 
subsequently, at his request, repeated by the defend¬ 
ant in the presence of a third person.” 

18 Am. & Eng. Enc. of Law (2nd Edition) 1018 
“It is generally held that the publication of a libel 
or slander invited or procured by the plaintiff is not 
sufficient to support an action for defamation.” 

17 R. C. L. 320. 

“Where plaintiff, himself, communicated or, by his 
acts, caused the communication of the libelous matter 
to a third person or persons, he cannot recover there¬ 
for * * *. The same rule applies to a publication 
invited, solicited, or induced by plaintiff or his agent.” 

53 C. J. S. Section 80, p. 129 

It was surely not a publication of a libel, when the 
plaintiff obtained a report on herself for the obvious 
purpose of filing suit. Whatever damage was done to 
the plaintiff was of her own making and, it is respect¬ 
fully submitted, she cannot recover for damages which 
she causes herself. 
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There is nothing contrary to what has been stated 
above in Washington Annapolis Hotel v. Riddle, 83 U. S. 
Appeals, D- C. 288; 171 F. 2d. 732, cited by appellant 
(Appellant’s Brief, p. 13), in which this Court said (pp. 
293 and 295). 

“It is to be emphasized, moreover, that communica¬ 
tion of defamatory words to the person defamed 
alone is not actionable in tort for defamation. This 
is because the interest protected by the law of de¬ 
famation is that in reputation and it is therefore 
essential to liability for either libel or slander that 
the defamation be communicated to some one other 
than the person defamed. * * *” 

“• * * The decision (referring to the case of Brice 
v. Curtis, 38 App. D. C. 304) is supportable, how¬ 
ever, upon the theory that the plaintiff, by bringing 
the sister into the consulting room, had impliedly 
consented that the diagnosis be announced in her 
presence. * * *” 

• the plaintiff impliedly consented to a conver¬ 
sation in the presence of her guests concerning the 
lost envelope, which conversation might reasonably 
have resulted in an accusation of crime. * * *” 

The same may be said of Guervitz obtaining the report. 

This case is cited by appellant (Appellant’s Brief p. 
13) under the statement that publication to some one 
other than the one defamed is publication, which com¬ 
ment is certainly not germane to the defense here. 

The case of Washington Annapolis Hotel Co. v. Riddle, 
supra, partially overrules (See page 296) Brice v. Curtis, 
38 App. D. C. 304, in other respects than the principles 
in which we are presently interested. 


“An action for damages for libel can only be main¬ 
tained where it appears that the offensive writing 
was published by the defendant of and concerning 
the plaintiff, and unless such offensive matter was 
communicated to some third person, plaintiff was not 
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injured thereby. Youmans v. Smith, 153 N. Y. 214, 
218, 47 N. E. 265. • # • The attorney was acting 

as the agent for the plaintiff, and the plaintiff should 
not recover damages by reason of an alleged libel 
which she procured, either herself or by her agent. 

• * *” Wells v. Belstrat Hotel Cory., 208 N. Y. 

Supp. 625, 627-628 

Weir v. Brotherhood of Railroad Trainmen, 221 
Ala. 494 • 129 So. 267 

Taylor v. McDaniels, 139 Okla. 262; 281 Pac. 967, 
970 

It is respectfully submitted that summary judgment 
was properly granted as there was no publication of the 
alleged libelous report which would entitle appellant to 
recover. 

(b) To Appellee’s Employees 

The appellant contends there was publication because 
‘he report was seen by employees of the appellee. 

After Judge Kirkland granted summary judgment as 
to the first amended complaint, appellant filed a second 
amended complaint in which she alleged additional pub¬ 
lication by virtue of the report having passed through 
the office of the appellee and its employees. 

The second amended complaint (App. p. 2) alleged: 

“This report after having been read by a Mr. Mazza, 
Miss or Mrs. Hollars, Mr. Fletcher and William H. 
Stone, defendant’s president, was then on or about 

the aforesaid date, transmitted to Neil Burkinshaw 

• # * 

The individuals named above are all employees of the 
appellee (App. pp. 82, 85, 84 and 52). It was apparently 
an afterthought on the part of the appellant to bring 
in the allegation as to the employees. No allegation of 
publication to them was made either in the original com¬ 
plaint or in the first amended complaint. 
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After filing the second amended complaint, appellant 
took the testimony of Mazza (App. p. 82), who prepared 
the report; Miss Hollars (App. p. 85), the typist; Fletcher 
(App. p. 84) and Ford (App. p. 83), other employees. 
Their testimony shows that there could have been no 
publication, as far as they were concerned, that was 
harmful to the plaintiff. 

Mazza testified (App. pp. 82-83) that he has been em¬ 
ployed by Stone’s Mercantile Agency since April of 1946; 
he is a credit reporter, collecting and compiling credit 
information by various methods: from employers, recog¬ 
nized merchants in town and casual informants; he prob¬ 
ably made an investigation of the appellant, about Decem¬ 
ber 29, 1948 but had no recollection of it; he did not recall 
preparing the report; he has written during the period 
of his employment over six thousand reports a year. 

Miss Hollars testified (App. pp. 85-86) that she is a 
typist with Stone’s Mercantile Agency and types reports 
issued; she was not familiar with the file of the plain¬ 
tiff in this case; she did not recall typing a report on 
December 29, 1948 covering the plaintiff; after examina¬ 
tion of the report shown her by appellant, Miss Hollars 
testified she typed it from a written memorandum; there 
was no discussion in the office regarding the report; she 
typed “ thousands” of reports—“forty or fifty a day”— 
and had no recollection of the report other than the fact 
that her typing initials are shown. 

Fletcher testified (App. p. 84) that he had been em¬ 
ployed by Stone’s Mercantile Agency since July 10, 1919; 
he had read the report in question since the suit was 
filed, not before. 

Ford testified (App. pp. 83-84) that he had been em¬ 
ployed by Stone’s Mercantile Agency since September 8, 
1926; he was not familiar with the file on the plaintiff, 
had never had occasion to read the file, and, had person- 
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ally never seen the report before the day of his deposi¬ 
tion. 

Appellant also took the testimony of Mr. Stone (App. 
p. 52) president of Stone's Mercantile Agency. His tes¬ 
timony has been summarized above (p. 17, supra). Mr. 
Stone testified that the first time the appellee reported 
the appellant had a child was December 29, 1948 and 
such report had not been issued to anyone since (App. 
p. 57). 

In Globe Furniture Co- v. Wright, 49 App. D. C. 315, 
265 Fed. 873, this Court said (p. 318): 

“Some courts hold that communications such as the 
one w T e are considering are not actionable, because 
the stenographer or other employee, to whom the 
communication w T as made before it wras mailed to the 
person for whom it was intended, is not a third per¬ 
son, within the technical meaning of such term, but 
is merely an impersonal facility used in making and 
transmitting the communication. Owen v. J. S. Ogil- 
vie Publishing Co., 32 App. Div. 465, 53 N. Y. Supp. 
1033; Central of Ga., R. Co. v. Jones, 18 Ga. App. 
414, 89 S. E. 429. But we prefer to put our de¬ 
cision upon the ground that the occasion was condi¬ 
tionally privileged, that the letter was within the 
privilege, that there was no malice, and therefore 
that the letter is not actionable." 

With respect to communication to appellee’s employees, 
the situation in the case, now before the Court, although 
not identical, is closely analogous to the employees’ pro¬ 
cedure in Globe Furniture Co. v. Wright t supra. This 
Court there said (p. 316) : 

“There was testimony * * * that the letter was 
written partly by the bookkeeper and partly by the 
general manager, and, before being mailed, was shown 
to the bookkeeper and the collector. * • • 

“ # * * The letter wras written in the usual course 
of business. Each one of those w T ho read it had a 
duty to perform for his employer in connection with 
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it. By reading the letter he learned only what the 
three had talked about before the letter was drafted. 
# * # Under these circumstances, was the occasion 
privileged, and, if so, did the letter come within the 
privilege? We think the answer must be in the af¬ 
firmative.” 

In the case now before the Court, the reporter (Mazza) 
and typist (Miss Hollars) were the only employees who 
had any connection with the report. No other employee 
read or saw the report until after the suit was filed. 
The report w T as prepared in the usual course of business. 
The reporter and typist each had a duty to perform for 
the employer in connection with it. They were not third 
persons to whom the report was communicated. They 
were the persons preparing the report for the corpora¬ 
tion. In the Globe Furniture case, the letter was sent 
by the defendant to the plaintiff. In the case now before 
the Court, the report was obtained for the plaintiff, by 
plaintiff’s attorney, through circuitous sources, and read 
only by plaintiff and her attorney. 

This Court in the Globe Furniture case, supra, ex¬ 
pressly declined to follow the opinions in Gambrill v. 
Schooley , 93 Md. 48, 48 Atl. 730, and Pullman v. Hill, 
1 Q. B. 524, cited by the appellant (Aplt’s brief pp. 11, 
12 ). 

In Biggs v. Atlantic Coast Line Railroad, 66 Fed. (2d) 
87 (C. C. A. 5, July 21, 1933), that Court said: 

“The declaration alleges that the letters were writ¬ 
ten in the course of the company’s business. It is 
not alleged that they were published to anyone other 
than to the officers of the company to whom thev 
w r ere addressed. There is considerable conflict in 
the authorities, but we consider the better rule, sup¬ 
ported by the weight of authority, is that where a 
letter is private, between officers of a corporation, 
in the course of the company’s business, and is not 
communicated to others, there is no publication in 
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respect of the corporation and it cannot be held in 
damages.” 

As there was no publication of the libel, whether the 
communications were privileged is immaterial. 

The case of Kennedy v. James Butler, Inc., 245 N. Y. 
204, 156 N. E. 666, seems apposite. In that case, the 
Court, of which Justice Cardozo was then Chief Judge, 
said: 

“This article, it was alleged, was false and untrue, 
and maliciously written and circulated to injure the 
plaintiffs. That the statements contained in the cir¬ 
cular are libelous, if untrue, is quite apparent. The 
statements, however, are not actionable unless pub¬ 
lished to a third party. The point made by the ap¬ 
pellant is that it appears on the face of the com¬ 
plaint that the defamatory matter has not been pub¬ 
lished. Was the sending of this circular to the man¬ 
agers of the defendant’s various retail stores through¬ 
out the city of New York a publication of the libel? 
“The case of Prins v. Holland-North America Mortg. 
Co., 108 Wash. 206, 181 P. 680, 5 A. L. R. 451, held 
that the publication of a libel is the communication 
of defamatory matter to some third party, and that 
there is no publication of a libelous letter written 
at the main office of a corporation and sent to its 
own branch office where it is read only by its own 
officers and agents. Such also was the ruling in Cen¬ 
tral of Georgia R. Co. v. Jones, 18 Ga. App. 414, 89 
S. E. 429. Both of these cases referred to a de¬ 
cision of the Appellate Division of the Supreme Court 
of this state (Owen v. J. S. Ogilvie Publishing Co., 
32 App. Div. 465, 53 N. Y. S. 1033), which held that 
a letter having reference to the business of a cor¬ 
poration and containing libelous matter is not pub¬ 
lished within the meaning of the Libel Law when 
dictated by the manager of the corporation to his 
stenographer. It is to be noticed, however, that the 
opinion in that case concedes that there can be a 
publication of a libel by a corporation by reading 
the libelous matter to a servant of such corporation 
or delivering it to be read. It says: 
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“ ‘Where the duties devolved upon such servant 
are distinct and independent of the process by 
which the libel was produced, he might well stand 
in the attitude of a third person through which 
a libel can be published. But such rule may not 
be applied where the acts of the servants are so 
intimately related to each other as is disclosed in 
the present record and the production is the joint 
act of both. ’ 

“This decision, therefore, went no further than to 
hold that libelous matter bearing upon the work of 
the corporation, dictated to a stenographer, written 
out and signed, is not a publication thereof. * • * 
That corporate action, confined within itself, al¬ 
though libelous in its nature, but never circulated or 
distributed beyond the agents or servants taking such 
action, may not amount to a publication, see De 
Senancour v. Societe Le Prevoyance, 146 Mass. 616, 
16 N. E. 553; Landis v. Campbell, 79 Mo. 433, 49 
Am. Rep. 239.” 

“To prove libel there must be publication # # * to 
one or more persons other than the parties. * * * 
It is further established that merely to compare or 
write a libel is not a ‘publication’ within the re¬ 
quirements of the decisions on libel.” Weir v. Broth¬ 
erhood of Railroad Trainmen, 221 Ala. 494, 129 So. 
267. 


“Unquestionably the defendant corporation, 
through its officer or employee who dictated the 
letter complained of, must have required the 
services of a stenographer; but the stengrapher 
was not a third person to whom it may be claimed 
that a publication was made. The stenographer 
was a part of the defendant’s organization, and 
required for the transaction of the defendant’s 
business. The services of the stenographer were 
required to make complete the preparation of the 
article complained of. The dictation and trans¬ 
cribing of the alleged offensive matter were but 
parts of one act, as the result of w r hich the letter 
was produced. It might as well be said that the 
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agent of the defendant corporation who dictated 
the letter and who afterwards signed it was the 
third person to w’hom a publication was made, as 
to claim that the stenographer wdio w r rote the 
letter was a third person to whom the defendant 
published the alleged offensive matter.’’ Wells 
v. Belstrat Hotel Corporation, 212 App. Div. 366, 
208 N. Y. S. 625. 

The appellee corporation acts only through its officers 
and employees. The acts of its employees in perfor¬ 
mance of functions of employment are the acts of the 
corporation, not third persons. In this case, if the em¬ 
ployees had not prepared and written the report, there 
would have been no report. If appellant contends that 
appellee is responsible because its employees prepared 
the report, the participation of the employees in perform¬ 
ing duties in the course of such employment is only the 
act of the corporation, not third persons. The employee 
is the facility, hand or member, of the corporate body 
that performs the function. The fact that the employees 
prepared, typed, or saw the report is not distinct from 
the action of the corporation itself, for which it is sued 
in this case. There was in fact but one act by the cor¬ 
poration and those engaged in the performance of it are 
not to be regarded as third parties but as common ser¬ 
vants in the act. There was no publication by reason of 
the participation of the employees in handling the report. 

Owen v. Ogilvie Publishing Co 32 App. Div. 465, 
53 N. Y. Supp. 1033 

(Cited in Globe Furniture Co. v. Wright, supra) 
Centred of Georgia R. Co. v. Jones 18 Ga. App. 
414, 89 S. E. 429 

(Cited in Globe Furniture Co. v. Wright , supra) 
Dickson v. Hathaway , 122 La. 644, 48 So. 136 

It is respectfully submitted that there was no publica¬ 
tion, first, through Burkinshaw, because he never read or 
saw the report; second, because, if there was publication, 
publication was made by and for the appellant, and knowm 
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only to appellant and her counsel; and, third, there was 
no publication to appellee’s employees, as their actions 
were in connection with and part of their duties for the 
corporation, not as third parties. 

It is therefore respectfully submitted that there was 
no publication of the alleged libel such as would give 
the appellant any actionable cause and summary judg¬ 
ment was properly granted. 

Ill Volenti Non Fit Injuria 

The above heading appropriately expresses one of the 
grounds on which summary judgment was properly 
granted. 

There was no damage for which the appellant can re¬ 
cover from the appellee. 

Assuming for the purpose of argument that there has 
been a wrong, i. e., a libel, a defamatory publication with¬ 
in the period of the Statute of Limitations; still, what¬ 
ever damage the appellant has suffered has been of her 
own making. The only report that mentioned anything 
about a child (App. pp. 56-57) was the one which the 
appellant sought and obtained on herself, through her 
attorney and media initiated by him (App. pp. 48, 76). 

(a) Appellant’s Acts 

The appellant received the report from her attorney, 
who obtained the report through circuitous sources. His 
only reason for ordering the report was as attorney for 
the appellant. If the report was seen or read by anyone, 
it was only as a result of the action of appellant’s at¬ 
torney in requesting the report on the appellant. 

The facts disclosed in the record have been referred 
to in other parts of this brief, under the topic ‘‘Publica¬ 
tion” “Caused by Appellant” (supra p. 15). 
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What one does by an agent he does by himself. 

“• * * The attorney was acting as the agent for the 
plaintiff and the plaintiff should not recover dam¬ 
ages by reason of an alleged libel which she pro¬ 
cured, either herself or by her agent # Wells 

v. Belstrat Hotel Corp., supra. 

“There is no such publication as will support an 
action where the speaking of the defamatory words 
or the writing or delivering of the defamatory mat¬ 
ter is invited or procured by the plaintiff or a per¬ 
son acting for him in the matter * * #M . 18 Am. & Eng. 
Enc. of Law, 2nd Ed., 1018. 

“It is generally held that the publication of a libel 
or slander invited or procured by the plaintiff is 
not sufficient to support an action for defamation.” 
17 R. C. L. 320. 

“Where plaintiff, himself, communicated or, by his 
acts, caused the communication of the libelous matter 
to a third person or persons he cannot recover there¬ 
for. * # * The same rule applies to a publication 
invited, solicited, or induced bv plaintiff or his agent. 
• • •” 53 C. J. S., Section 80, p. 129. 

It is respectfully submitted that there is no actionable 
publication in this case, as the appellant, or her attorney, 
caused the issuance of the alleged libelous statement. 

(b) No Habm 

The appellant was not harmed actually by anytning 
stated in the report. 

Burkinshaw did not read or see the report (App. p. 66). 
Collins had no memory of the report (App. p. 73). The 
employees of appellee, who prepared or typed the report, 
did not recall the report and handled thousands of re¬ 
ports a year (App. pp. 83 and 86). Other officers or em¬ 
ployees of appellee saw the report only after suit was 
filed (App. p. S4), when their attention was called to it, 
naturally, for defense of the suit, or did not see it (App. 
p. 84). The only persons who read or remembered the 
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report were the appellant and her counsel, who had ob¬ 
tained the report. The appellant had ample opportunity 
to show any other actual publication but none was shown. 
The evidence before the Court has been referred to in 
other parts of this brief, supra, and it seems unnecessary 
to repeat the particulars. 

The appellant could not have suffered any objective 
damage, i. e., in the estimation of others, and whatever 
subjective damage she suffered was brought down on her* 
self, as Samson pulled down the house upon himself. 

(c) Allegation of Damage 

There is nothing in the record to show how the appel¬ 
lant could have been damaged by an actionable wrong 
and items of special damage are not specifically stated. 

“When items of special damage are claimed, they 
shall be specifically stated.” FRCivP 9(g) 

In Fowler v. Curtis Publishing Company, 86 U. S* 
App. D. C. 349, 182 Fed. (2d) 377, this Court affirmed 
an order granting summary judgment against the plain¬ 
tiffs in an action for libel. In that case, this Court (at 
page 351) quoted from the opinion in Erick Bowman 
Remedy Co- v. Jensen Salsbery Laboratories, 17 F. (2d) 
at 261: 

“It was therefore necessary for the plaintiff to al¬ 
lege either the loss of particular customers by name, 
or a general diminution in its business, and extrinsic 
facts showing that such special damages were the 
natural and direct result of the false publication. If 
the plaintiff desired to predicate its right to recover 
damages upon general loss of custom, it should have 
alleged facts showing an established business, the 
amount of sales for a substantial period preceding 
the publication, the amount of sale subsequent to the 
publication, facts showing that such loss in sales were 
the natural and probable result of such publication 
and facts showing that plaintiff could not allege the 
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names of particular customers who withdrew or with¬ 
held their custom.’’ 

Appellant certainly was not actually damaged as she 
had not even heard from anyone at any time, other than 
her attorney and his secretary, about the report (App. 
p. 51) and had no information of anyone else having 
talked about the report (App. p. 52). If there were 
anyone else, she had ample opportunity to show it in the 
record by deposition, yet she did not. 

Some point seems to be made in appellant’s brief as 
to a report furnished to the Real Estate Commission. 
Any action on such report would be barred by the Statute 
of Limitations and will be discussed under that heading. 
The only evidence relative to the report to the Real 
Estate Commission is in the testimony of Mr. Stone, who 
said the report to the Real Estate Commission contained 
nothing about a child (App. p. 56). 

It is respectfully submitted that the record before the 
Court shows that the appellant has not suffered any 
actionable damage and summary judgment was properly 
granted. 

IV Statute of Limitations 

The second amended complaint filed August 25, 1950 
alleged inter alia (App. p. 5, paragraph 11): 

‘‘Defendant issued a report to the Real Estate Com¬ 
mission of the District of Columbia on or about 
October 14, 1948 containing information similar to 
the contents quoted from the aforesaid report of 
December 29, 1948 * * *” (Italics supplied) 

The Statute of Limitations, D. C. Code (1940 Edition), 
Title 12, Section 201, provides that “no action shall be 
brought for * * # libel * # • after one year from the 
time when the right to maintain any such action shall 
have accrued * * 
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Neither the original complaint nor the first amended 
complaint had mentioned the report to the Real Estate 
Commission. The inclusion of this report in the second 
amended complaint was the allegation of a new and sep¬ 
arate cause of action. It was apparent from the plead¬ 
ings that the Statute of Limitations barred appellant 
from actionable recovery for any alleged libel on such 
report. 

Any cause of action with respect to the report to the 
Real Estate Commission was barred by limitations even 
at the time the suit was originally filed, November 19, 
1949 (App. p. 21). 

The undisputed evidence before the Court was the 
testimony that the report to the Real Estate Commission 
did not contain any information that appellant had a 
child (App- p. 56). If that was not a fact, process of 
the Court would have brought the report in (App. pp. 
60-61). 


The second amended complaint, inter alia, also alleged 
(App. p. 2, paragraph 3): 

“This report after having been read by a Mr. Mazza, 
Miss or Mrs. Hollars, Mr. Fletcher and William H. 
Stone, defendant’s president, was then on or about 
the aforesaid date (December 29, 1948, date inter¬ 
polated) transmitted # * 

The original complaint and the first amended complaint 
did not mention these individuals in any way. If, as 
appears from appellant’s brief, it is contended by the 
appellant that the reading of the report by these indi¬ 
viduals is a cause of action to the plaintiff, then the 
Statute of Limitations is a bar to recovery and it so 
appears from the pleadings- The second amended com¬ 
plaint alleged that the report was read by these named 
individuals on or about December 29, 1948. The second 
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amended complaint was filed August 25, 1950. This was 
a new and separate cause of action and summary judg¬ 
ment was properly granted. 

The facts with respect to the employees of appellee 
have been discussed above. Their reading the report, it 
is respectfully submitted, would not be actionable publi¬ 
cation, as stated above. For the purpose of argument, 
however, even assuming that their reading the report was 
an actionable wrong, for which the appellee was respon¬ 
sible,. the appellant’s cause of action was barred by the 
Statute of Limitations. 

The second amended complaint, filed August 25, 1950, 
alleged no publication within the period of the Statute 
of Limitations. 

The second and third defenses (App. p. 8) raised the 
Statute of Limitations. 

For statement of authority, it seems unnecessary to 
go any further than the decision of this Court, filed 
February 23, 1951, No. 10501, in Universal Airline, Inc., 

v. Eastern Air Lines, Inc., . U. S. App. D. C.,_ 

Fed. (2d) ., (petition for rehearing pending) from 

which the following is taken: 

“This court finds no error in the trial court’s dis¬ 
missal of plaintiff’s claim based upon alleged state¬ 
ments of defendant. The second cause of action in 
the amended complaint did not relate back to the 
time of filing the original complaint. It set up a new 
and separate claim. Whether the alleged statements 
are denominated slander, libel or malicious interfer¬ 
ence with business, by their nature they come within 
the purview of the first part of Section 12-201 of the 
District of Columbia Code and were therefore barred 
after one year. Since the statements relied on are 
defamatory in nature, the statute of limitations ap¬ 
plicable to libel actions cannot be evaded by referring 
to the cause of action in some other terms. Lucci v. 
Engel, 73 N. Y. S. 2nd 78. A statute of limitations 
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affects procedure, and it is therefore the statute of 
the for um that controls. Kaplan v. Manhattan Life 
Ins. Co., 71 App. D. C. 250, 109 F. 2d. 463; Wells v. 
Alropa Corp., 65 App. D. C. 281, 82 F. 2d. 887.” 

For these reasons, also, summary judgment was prop¬ 
erly granted. 

CONCLUSION 

It is respectfully submitted that from the pleadings, 
depositions and admissions on file the summary judgment 
for the appellee was properly granted and should be af¬ 
firmed. 

Respectfully submitted, 

H. Winship Wheatley 
H. Winship Wheatley, Jr., 
Attorneys for Appellee 
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REPLY BRIEF FOR APPELLANT 


The appellee’s brief in principle supports appellant’s 
main contention that the interpretation of the libelous 
report is a question of fact for a jury. 

However, the statements contained in brief for appel¬ 
lees should not go unchallenged and appellant welcomes 
the opportunity to answer the various positions taken 
by appellee. The order of appellee’s brief will be fol¬ 
lowed. 
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Discovery Testimony 

Appellee on page 7 states, “During the pendency of 
the case, many pages of discovery testimony were taken 
by both sides and, of course, were proper to be consid¬ 
ered by the trial judge on the motions for summary 
judgment.” 

This statement implies that both appellant and appel¬ 
lee were equally represented; however, the record should 
be clear that appellant during most of the litigation was 
represented in propria persona, while appellee through¬ 
out the proceedings was represented by two experienced 
and capable attorneys. Appellant was proceeding at a 
great disadvantage when she represented herself. 

From the Depositions of Louis Francis Mazza, Elmer 
S. Ford, Gordon H. Fletcher and Dorothy June Hollars 
taken on behalf of the plaintiff (appellant), (R. 406-472), 
it can be seen the difficult time the appellant had acting 
as her own attorney especially. 

The following example from the record indicates the 
difficulty of obtaining information by deposition by the 
appellant: 

Record - 419— 

Miss Watwood: The witness has been interrupted in 
what he might say in every way, and you are just 
obstructing regular procedure in taking a deposition. 
The questions are legitimate, they are appropriate, 
and according to the Rules of Procedure he will be 
required to answer them. 

Mr. Wheatley, Jr.: That question has no materiality 
to this particular case in any way whatsoever. 

Miss Watwood: The question is material to the case 
because the witness is the one who prepared the re¬ 
port, according to the president of the organization. 
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Mr. Wheatley, Jr.: We object for the reason that the 
question is argumentative, does not propound a le¬ 
gitimate question of fact involved in this case. 

Miss Watwood: The question is not illegitimate. The 
question is appropriate. 

The witness: Does counsel advise me not to answer 
the question 

Mr. WTieatley, Jr.: We suggest that it is a proper 
question to refuse to answer until the court orders 
such a question to be answered. 

The witness: I refuse to answer until the court orders 
such a question to be answered. 

• • • * 

Record - Page 431 

Miss Watwood: Plaintiff would like to record for the 
record that defendant’s counsel is taking advantage 
of the fact that plaintiff is acting as her own coun¬ 
sel, and deliberately going against the Rule of Civil 
Procedure in that it is the usual order of discovery, 
by deliberately refusing to let the witnesses answer 
questions. 

This Court can readily observe that discovery by 
deposition was prevented by the experienced attorneys 
representing the appellee. The depositions do not pre¬ 
sent the facts in the case, and should receive scant con¬ 
sideration from this Court. 

PUBLICATION 
(a) Caused by Appellant 

Appellee claims at page 12, “There was no publication 
of the alleged libel.” Then he relies on Wells v. Belstrat 
Hotel Corp ., 208 N. Y. Supp. 625, 627-628; Weir v. 
Brotherhood of Railroad Trainmen, 221 Ala. 494; 129 
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So. 267; Taylor v. McDcun^els, 139 Okla. 262; 281 Pac. 967, 

970. (Page 20 of Appellee’s Brief). 

In the Wells case, supra, the night manager of de¬ 
fendant said in the presence of divers persons to plaintiff: 

“Yon will not be allowed to nse or go into your 
apartment tonight until you have paid this bill of 
$40, which you owe and which you have not paid.” 

Plaintiff obtained an attorney, who in turn wrote to 
defendant requesting the facts in the case. The defend¬ 
ant answered as follows: 

“Acknowledging receipt of your favor of the 30th 
inst., we beg to advise that we have made a thorough 
investigation of the circumstances complained of in 
connection with the above, with the following result: 
(1) First locked out about February 1st, for non¬ 
payment of bill—bill paid. (2) Locked out again 
February 20th, owing bill of $70. Father came in 
and paid. (3) Owing to these circumstances was 
finally locked out on March 3d, owing a bill of $31.45, 
running from February 20th, which was not paid, 
although payment was demanded.” 

Plaintiff based her case on the above writing that she 
claims was defamatory. The court held that the alleged 
libelous letter was written in answer to a request of 
her attorney and the attorney was acting as her agent, 
and “the plaintiff should not recover damages by reason 
of an alleged libel she procured either by herself or by 
her agent.” 

In Taylor v. McDawiels, 139 Okla. 262; 281 Pac. 967, 

971, the court said, 

“McDaniels had been discharged by the railway 
company three times. He was anxious to be rein¬ 
stated, and he procured the services of Crawford to 
intercede with the railway company on his behalf. 
Crawford did so, and in answer to Crawford’s com¬ 
munication to Taylor the letters complained of were 
written. In effect, they gave the reasons offered by 
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Taylor as his excuse for refusing to extend leniency 
to McDaniels or reinstate him. They were made to 
the agent of the plaintiff, and as such, under the law, 
were of the same effect as though made to the plain¬ 
tiff himself. There was no publication.” 

The Weir case raises the point that if plaintiff or 
plaintiff's agent, at his request, exhibits the libelous 
matter to a third person, there is no actionable publica¬ 
tion. The alleged matter is a letter. 

In all of the above cases, the alleged matter is only 
one letter. However, in the instant case, the libel is 
obtained and published differently. The libel here is 
of a different genre. 

The president of appellee corporation aptly describes 
this category in the following answers from the record. 

Record 121 

Q. What is the nature of the business that Stone's 
Mercantile Agency conducts? 

A. Credit and title reporting. 

Q. Now, would you describe for us very briefly the 
nature of your credit reporting business? What 
service is it that you render? 

A. We report on the credit and financial standing of 
persons, firms, and corporations. And we keep 
chains of title to real estate, so that we can deter¬ 
mine the encumbrances on property, real property 
in the District, without going to the Record office. 
We also keep records of all suits against persons. 
We don't go to the final determinations in all 
cases, but we do take all the suits, court actions, 
such as bankruptcies and things of that sort. Then 
we take records of trade experience and trade oc- 
counts from different banks, loan companies, and 
business houses; and that information forms a 
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basis for investigation. We know whom to see. 
We don’t have all the people who have traded with 
the applicants for credit, but we have a great 
many of them. 

Record 122 

Q. Now, Mr. Stone, do you furnish your credit reports 
to your clients, or to any one who would seek such 
a report from you? 

A. Only under contract to clients. 

Q. And all of your clients are under contract with 
you, are they? 

A. They are under contract, or under expired con¬ 
tracts, which continue the protective clauses. That 
is to say, a contract may expire today, and we 
wouldn’t be able to renew’ it for a month; we 
continue to serve under that contract. 

Q. Now, a client of yours can get a credit report on 
any person in the District of Columbia about whom 
you can gather information; is that right? (Italics 
ours) 

A. Yes. (Italics ours) 

Q. And if a client called up vour firm or wrote to 
your firm and asked for a credit report on any 
individual in the District of Columbia, you could 
furnish such a report, if any was available, for 
him? (Italics ours) 

A. Yes. (Italics ours) 

Q. And if you had no information available in your 
files on him, you would have an investigator go 
out and gather that information; is that right? 

A. Yes. Well, not necessarily go out. We don’t have 
to do that much. It is done by telephone. We 
have men outside, but most of it is done by tele¬ 
phone. 
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It is seen that in the instant case, there is not one 
letter requested by the attorney of the one defamed, 
that is the cause of the libel, nor a letter requested by 
the agent of the one defamed, nor one letter requested 
by the one defamed himself, but here are slot machines, 
juke boxes of libel. You put in your money and out 
comes a libelous report! 

There is no connection between the authorities and 
cases quoted by the appellee and the instant case. The 
plaintiff induced the report by the analogy of putting a 
nickel in the juke box and out came the report, but it 
was not privileged in any sense of the word, nor was it 
induced by plaintiff as anyone who had a contract could 
have gotten the report. There is no similarity to that 
of a letter being elicited by plaintiff’s attorney. 

Appellee has not quoted a case in point. 

Appellant’s strongest case, Ostrowe v. Lee, 256 N. Y. 
36, 175 N. E. 505, has not been even mentioned in ap¬ 
pellee’s brief. 

Chief Judge Cardozo of the Court of Appeals of New 
York and later Justice of the United States Supreme 
Court, writes in the above case at page 506. 

. . . “There is publication of a libel if a stenog¬ 
rapher reads the notes that have been taken by 
another. Neither the evil nor the result is different 
when the notes that he reads have been taken by 
himself. Street, supra, p. 297n. 

“The soundness of a conclusion may not infre¬ 
quently be tested by its consequences. Let us as¬ 
sume a case where words, unaccompanied by special 
damage, are libelous if written, but are not slan¬ 
derous per se. Let us assume that the defamer has 
a grudge that will be served by defaming his victim 
in the thought of a particular person. Let us as¬ 
sume that this person is also his stenographer. With 
this in mind, he dictates the defamatory words and 
instructs the stenographer to preserve and read what 
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has been written. By hypothesis, too, a writing has 
been created at the instance of the defamer and 
lodged in the custody of the very person whose mind 
was poisoned. The outrage is without redress if the 
libel is not published when written out and read.” 

(b) To Appellee's Employees 

Appellant’s main case is Ostrowe v. Lee, supra, 

“A defamatory writing is not published if it is 
read by no one but the one defamed. Published it is, 
however, as soon as read by any one else.” (175 
N. E. 505). 

Again we note that appellee has not referred to the 
Ostrowe case in his brief. 

On page 24, appellee refers to Kennedy v. James But¬ 
ler, Inc., 245 N. Y. 204, 156 N. E. 666. This is a de¬ 
cision of Cardozo in 1927. Ostfowe v. Lee was decided 
in 1931 —(Italics ours). In the latter case the libelous 
letter was dictated to a stenographer and the letter 
mailed to plaintiff. The Ostrowe case is more in point 
in subject matter and time than the Kennedy case. 

It is respectfully submitted that there was publication 
of a libel in the instant case. 

STATUTE OF LIMITATIONS 

On page 31 is found this quotation: 

“This report after having been read by a Mr. 
Mazza, Miss or Mrs. Hollars, Mr. Fletcher and Wil¬ 
liam H. Stone, defendant’s president, was then on 
or about the aforesaid date (December 29, 1948, date 
interpolated) transmitted.” 

Then the appellee goes on to say that these people 
were not mentioned in the original complaint or the first 
amended complaint. However, in the second amended 
complaint, they were mentioned, and the report was read 
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by them on or about December 29, 1948. The second 
amended complaint was filed August 25, 1950. There¬ 
fore, appellee contends that the Statute of Limitations 
had passed! 

The fallacy in appellee’s argument is as follows: 

1. The libel itself was not barred by the Statute of 
limitations. 

2. Therefore the subsidiary parts of the libel, the 
agents involved in the procuring and the publication of 
the libel are not barred by the Statute of Limitations, 
even though they were not mentioned by name in the 
original complaint. 

Appellee cites No. 10501, filed February 23, 1951 of 
this court as authority, Universal Airline InC., v. East¬ 
ern Air Lines, Inc., _ U. S. App. D. C.. 188 F. 

2d. 993, (petition for rehearing pending). In that case, 
the court said, “The second cause of action in the 
amended complaint did not relate back to the filing of 
the original complaint. It set up a new and separate 
claim.” 

The problem here is not the same. Here a libel is not 
barred by the Statute of Limitations. The agents of 
appellee involved in procuring and publishing the libel 
were not mentioned by name, until in the second amended 
complaint. Inasmuch as the libel is not barred, neither 
are the agents. To hold otherwise would not be in ac¬ 
cordance with logic and reason. 

Respectfully submitted, 

Donald H. Dalton 
Attorney for Appellant. 
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. IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 10,891 


• Susie V. Watwood, Appellant, 

v. 

Stone’s Mercantile Agency, Inc., a corporation, Appellee. 


ANSWER TO PETITION FOR REHEARING 


It is hardly necessary for appellee to differentiate the 
decision in Hughes v. The Washington Daily News Co., 

-U. S. Apps. D. C.-(No. 10964, decided January 17, 

1952), which appellant stresses in her petition for rehear¬ 
ing, from the decision in this case. The two opinions were 
written by the same Judge and filed the same day. One 
related to a newspaper with unrestricted circulation, broad¬ 
cast to the world; the other related to a mercantile agency’s 
credit report to a particular subscriber, not to the public. 

The appellant’s theory seems to be that allegations 
amount to proof. This is made clear by the copies of 
motions filed in the court below and now for the first time 
set forth in the Appendix of the petition for rehearing. 
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Indeed, one such motion printed in the Appendix to the 
petition for rehearing was withdrawn before the first 
amended complaint was filed (original Appendix 27). 

Rule 56 F. R. Civ. P. requires the summary judgment to 
be disposed of on “pleadings, depositions and admissions 
on file.” A mere allegation does not meet the situation 
but depositions and admissions on file were quoted from 
the Appendix in appellee’s original brief. No references 
to the depositions or admissions contrary to appellee’s 
position are now submitted by appellant. Neither were 
they submitted with the original Appendix to the appel¬ 
lant’s brief or in an additional Appendix to appellant’s 
reply brief. It is respectfully submitted that abuse and 
denunciation cannot in a court of justice take the place of 
proof. 

It is noted that appellant now attempts to bring into the 
case parts of the record which were not printed in the 
original Appendix or in an Appendix to appellant’s reply 
brief. The Rule of this Court requires the Appendix to 
“contain such parts of the record material to the questions 
presented as the appellant desires the Court to read.” 
Rule 17(c) (10) of this Court. 

The Court of Appeals of Maryland had before it an 
analogous situation in Sunshine Laundry Cory. v. White, 
-Md.-, 80 Atl. 2d 1 (decided April 18, 1951). 

The Appendix was printed in the first instance by the 
appellant without notice to the appellee as to the parts of 
the record that the appellant intended to print in the Ap¬ 
pendix as required by the Rules of this Court (Rule 17(d)) 
and the appellee printed that part which was in answer to 
the questions presented by appellant’s brief as filed. 

The method by which the report was obtained is set 
forth in appellee’s original brief (page 14) with appropri¬ 
ate page references to the testimony in the original Appen¬ 
dix submitted by appellee. No one of these page references 
are within the so-called rewritten pages, which appellant 
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now challenges, except page 48 and the facts there stated 
are contained again in page 75, which is not within the pages 
complained of. These references shonld be set forth by the 
Court in juxtaposition against appellant’s statement in the 
petition for rehearing “She had not asked for the report.” 

The Court may form its own opinion of what the record 
shows from thus balancing the matter. 

Appellant’s vituperation on page 5 of the petition for 
rehearing has neither page reference to the record as to 
evidence or to depositions and admissions on file. It is 
respectfully submitted that the abusive motions which ap¬ 
pellant now attaches to her Appendix to the petition for 
rehearing do not meet the requirements of depositions. 
The many pages of depositions taken in this case by both 
parties were open to the appellant when the original Ap¬ 
pendix was written and, yet, neither the original Appendix, 
nor an Appendix to the reply brief, nor the one now sub¬ 
mitted contain one word of evidence to support such 
statements. 

There is no statement in the record that appellant ever 
told appellee anything concerning publication of informa¬ 
tion about a child; indeed, the record shows the only report 
which ever mentioned a child was the one in suit. 

It is respectfully submitted that it shocks a natural 
sense of justice for one to order a commercial report on 
himself or herself by himself or herself, or through his or 
her attorney, and then bring suit on that report, when the 
only one who read it, or remembered it, was the one who 
made the request. Yet this is the undisputed testimony in 
this case. It is obvious that publication was self-induced 
and there was no damage as no one read the report except 
appellant and her attorney. This subject is fully developed 
on pages 15 to 20 and pages 27 to 29 of appellee’s original 
brief in this case, which the Court is respectfully asked 
to reread. The Court will also notice that the page refer¬ 
ences are to “evidence, affidavits and admissions” printed 
in the original Appendix, not to motions and pleadings. It 
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is respectfully submitted that the references to the testi¬ 
mony of the several witnesses show the facts. 

It is respectfully submitted that appellant’s petition for 
a rehearing should be denied. 

Respectfully submitted, 

H. Winship Wheatley, 

H. Winship Wheatley, Jr., 
Attorneys for Appellee. 











